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PREFACE. 



The law of bankruptcy is without question one of the most 
important to the commercial world of any now on the statute 
books in this country, and it is the one with which lawyers are 
least familiar. The importance of the law does not rest so 
much in the relief which insolvent debtors derive from it, as in 
the fact that it permeates, is interwoven with and affects nearly 
every other branch of jurisprudence to such an extent that the 
lawyer cannot safely advise upon the most simple question 
unless he is familiar with its provisions. This fact was recog:- 
nized when the present law was approved in 181^8, and various 
efforts were made to provide a work on the subject suitable to 
V) the wants of the lawyer. The law, with the exception of per- 

^ haps one or two sections, is not complicated, thoug"h the text 

p books which have heretofore been prepared make it appear 

S^ extremely so. The books referred to were prepared hurridly, 

J^ and embodied about everything* ever enacted or enunciated on 

the subject, with sufficient extraneous "padding" matter to fill 
that number of pages which law-book publishers deemed essen- 
tial to the "dignity" of a hig'h priced volume. The incorpora- 
tion of the enactments that had been repealed, the doctrines 
that had been over-ruled and the decisions that had been 
rendered inapplicable by the new act could not be other than 
confusing. They were prepared before the present act had 
been construed, and however serviceable they may have been, 
the writer believes that they have served their purppse, and 
that the practitioner demands a work of a different type. In 
the hope of meeting that demand, this volume has been pre- 
pared in that manner which it is believed will best enable the 
lawyer to find the law and carry the thread of a subject through 
the decisions and every provision of the Act. To this end, the 
Act itself has been made the text of the book, the decisions 
under all the acts, so far as possible, have been ^generalized into 
rules of practice, and connected, upon the same paure, with such 
parts of the act as they in any way affect. In addition to this, 
every kindred and relative provision of the Act, the Rules or 
or General Orders in Bankruptcy, and the Rules in Equity have 
been connected by cross-references, thereby bring-ing* before 
the practitioner, wherever he may open the bo^k, the entire 
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field of the law and practice relative to the point he may he 
investigfatingf. Aside from this, particular attention has heen 
drawn to the decisions under the present act hy causing them 
to he set in hold-faced type, and having them appear in direct 
connection with the part of the act afiPected hy them, instead of 
at the end of a section. This is something that has heen 
attempted in no other work; it enahles the practitioner at a 
glance to know, even without reading, whether the courts have j 

passed upon any particular portion of the act. Every effort . 

has heen made to state the law in as concise a manner as possi- | 

hie and to avoid such theorizing as might he legitimately 
indulged in the treatment of older and more complicated sub- 
jects. The aim has been to prepare a text book which will 
most nearly meet the wants of the profession — one that accur- 
ately, clearly and concisely states the law and practice, and 
renders their provisions readily accessible. 

WILLIAM A. LUBY. 

Kalamazoo, Mich., January Sly 1901. 
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CHAPTER I. 

DEFINITIONS. 

Section i. Meaning of Words and Phrases. — a The 
words and phrases used in this act and in proceedings 
pursuant hereto shall, unless the same be inconsistent 
with the context, be construed as follows : ( i ) * 'A person 
against whom a petition has been filed" shall include a 
person who has filed a voluntary petition; (2) * 'adjudica- 
tion" shall mean the date of the entry of a decree that the 
defendant, in a bankruptcy proceeding, is a bankrupt, or 
if such decree is appealed from, then the date when such 
decree is finally confirmed; (3) "appellate courts" shall 
include the circuit courts of appeals of the United States, 
the supreme courts of the Territories, and the Supreme 

*Art. I, §8 of the U. S. Const, authorizes Congress "to establish uniform laws 
on the subject of bankruptcies throughout the United States." This provision has 
been interpreted as vesting in Congress the power to enact laws whereby an 
insolvent's property may be distributed among his creditors and the insolvent 
discharged from his obligations (In re Klein, i How. [U. S.] 227). The laws 
must not only be uniform as to their operation (In re Silverman, 4 B R 523; «m r^ 
Reiman dr* Friedlander, 11 B. R. 21; Leidigh Carriage Co. v. Stengel [C. C. A.]. 
I N. B. News. 296, 387; s. c 95 Fed. Rep. 637), but they must be established 
throughout the United States (Sturgis v. Crmvmsheild, 4 Wheat. [U S.] 193). One 
which withholds from artificial persons privileges bestowed upon natural persons 
is not thereby characterized by a want of uniformity, the members of the corpo- 
ration being individually at liberty to take full advantage of the law (LfCidigh Car- 
riage Co. V. Stengel, supra). To establish uniformity, bankruptcy acts must be 
liberally construed (Norcroes v. Nathan et al. [D. C.]. 99 Fed. Rep. 414). 

When national bankrupt laws are so established, they operate throughout the 
United States to the exclusion of state la'ws on that subject (Sturgis v. Crownisheild, 
supra; Baldwin v. Hale^ i Wall. [U. S.], 222; Parmenter Mfg. Co. v. Hamilton 
[Mass.], I N. B. News, 8; s. c. i Am. B. R. 39: in re Outwillig [D. C ]. 90 
Fed. Rep. 475: 92 Fed. Rep. 33; in re Brush-Ritter Co. [D. C], 90 Fed. Rep. 
651; in re McMillan ft Co. [D. C ], i N. B. News, 41; in re Bank of 
Wavcrly [D C], i N. B. News. 41: in re Sievers [D. C], 91 Fed. Rep. 366; 
Lea Bros, et al, v. West Co. [D. C], 91 Fed. Rep. 237; Victor v. Lewis 
[N. Y.], 1 N. B. News. X04, 240; in re Etheridge Furniture Co. [D. C], 92 
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Court of the United States ; (4) * ^bankrupt"' shall include 
a person against whom an involuntary petition or an 
application to set a composition aside or to revoke a 
discharge has been filed, or who has filed a voluntary 
petition, or who has been adjudged a bankrupt; ^5) 
"clerk" shall mean the clerk of a court of bankruptcy; (6) 
'^'corporations" shall mean all bodies having any of the 
powers and privileges of private corporations not possessed 
by individuals or partnerships, and shall include limited 
or other partnership associations organized under laws 
making the capital subscribed alone responsible for the 
debts of the association; (7) "court" shall mean the court 

Fed. Rep. 329: in re McKee [D. C], i N. B. News, 139; in re Spencer [D. C.l, 
I N. B. News, 154: in re Kletchka [D. C ], 92 Fed. Rep. 901; in re CurtiB 
et al. [C. C. A.i. 91 Fed. Rep. 737; in re Agins [C. C], i N. B. News, 133, 
180; Davis V. Bohle etaI,\C. C. A.], i N. B. News, 2x6; s. c. 92 Fed. Rep. 325; 
tn re Fellerath [D. C.]. 95 Fed. Rep. 121; in re Houston [D. C], 94 Fed. Rep. 
119: in re Smith et al. |^. C, Ind.]. 92 Fed. Rep. 135: in re Smith [D. C. Ky.J. 
I N. B. News 61; t»r/ Taylor [p. C.\ 95 Fed. Rep. 956). The reasoning can 
be traced to Art. x. §10 of the Federal Constitntion, which enjoins the States from 
passing laws that impair the obligation of contracts. It is safe to say, though 
there is a judicial leaning to the contrary (Sturgis v. Crovmisheild^ supra; Baldwin 
V. Hale, supra; took v. Moffat, 5 How. [U. S.], 308; Boyle v. Zacharie, 6 Pet. 
[U. S.]. 643: Ogden v, Saunders, 12 Wheat. 213; Clay v. Smiih, 3 Pet. [U. S.], 411), 
that a State can at no time enact a valid bankrupt law, for to do so, the law must 
embrace two objects, the sequestration and distribution of one's property and the 
release of his debts (See Sto. Const. §1390). The second of these is an impair- 
ment of contracts, and a violation of the Federal Constitution, whether the con- 
tracts so impaired exist between citizens of the same or different states. 

A Federal bankrupt law will not, ipso facto, supersede State laws that have for 
their object the collection of debts (Chandler v. Siddle, 10 B. R. 236; s. c, 3 Dill. 
[C. C], 477), State laws relating to the insolvent estates of lunatics, spendthrifts, 
or deceased persons (Hawkins v. Learned, 54 N. H. 333; Mayer v. Hillman, 91 
U. S., 262), State insolvent laws which merely protect the person from imprison- 
ment (Sullivan v Haskell, Crabbe [D. C.l, 525; s. c, 4 Penn. L. J. 171), nor State 
laws regulating assignments for the benefit of creditors, which make no attempt to 
release unsatisfied obligations (Cook v. Rogers, 31 Mich., 391; s. c, 14 Am. L. Reg. 
603; in re Sievers [D. C ], i N. B. News, 60; s. c. 91 Fed. Rep. 366; s. c. i Am. 
B. R. 117). If. however, the operation of these laws results in the creation of a 

{>reference. or works substantial injury to the creditors of an insolvent, the Federal 
aw will be construed as paramount to or superseding the State laws, and the 
bankruptcy court will intercede to such an extent and with such process as will 
best protect the creditors (in re Outwillig, supra; Blake, Moffit St Towne v. 
Francis- Valentine Co. [D. C.l i N. B. News, 47, 104; s. c. 89 Fed Rep. 691; 
in re Summers [D. C], i N. JB. News, 60; in re Smith, supra; in re Spencer, 
supra; in re Kletchka, supra; in re Pittlekow [D. C], i N. B. News, 234; s. c. 
92 Fed. Rep. 901). 

^See notes to Section 4 b. 
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may include the referee ; (8) * 'courts of bankruptcy" shall 
include the district courts of the United States and of the 
of bankruptcy in which the proceedings are pending, and 
Territories, the supreme court of the District of Columbia, 
and the United States court of the Indian Territory, and 
of Alaska; (9) * "creditor" shall include anyone who owns 
a demand or claim provable in bankruptcy, and may 
include his duly authorized agent, attorney, or proxy; (10) 
• 'date of bankruptcy, " or • time of bankruptcy, " or • 'com- 
mencement of proceedings," or "bankruptcy," with 
reference to time, shall mean the date when the 
petition was filed; (11) "debt" shall include any debt, 
demand, or claim provable in bankruptcy; (12) "dis- 
charge" shall mean the release of a bankrupt from all of 
his debts which are provable in bankruptcy, except such 
as are excepted by this act; (13) "document" shall include 
any book, deed, or instrument in writing; (14) "holiday" 
shall include Christmas, the Fourth of July, the Twenty- 
second of February, and any day appointed by the 
President of the United States or the Congress of the 
United States as a holiday or as a day of public fasting or 
thanksgiving; (15) a person shall be deemed insolvent' 
within the provisions of this act whenever the aggregate 



^ Under the bankruptcy Act of 1867, one was "insolvent" if he were unable to 
pay his debts in the ordinary course of business. That he might be able to pay 
them at some future time, upon a settlement and winding up of his business, did 
not relieve him from the condition (Sawyer v Turpin, 91 U. S. 114; s. c. 13 R. R. 
71; Wager v. Hall, 16 Wall. [U. S.] 584; Toofv, AfarHn, 13 Wall. [U. S.] 40; s. c. 
6 B. R. 49; Hardy v. Clark, 3 B. R. 385: Hardy v. Binninger, 7 Blatch. 262; s. c. 
4 B. R. 262; in re IVilliams, i Lowell, 406; s. c. 3 B. R. 286. See also for 
comparison in re Woods, 7 B. R. 126; in re Oregon Ptg Co., 13 B. R. 503; in re 
Randall <&• Sutherland, 3 B. R. 18; s. c. Deady. 557: in re Wells, 3 B. R). 

The "ordinary course of business" above referred to does not mean an inability 
to turn out goods, or bills receivable, or assets or securities to pay one particular 
debt, leaving other debts which are certain to become due unprovided for, but the 
ability to pay one debt as it becomes due, or as usually paid by traders, without 
jeopardizing others that may fall due (Driggs v. Morse, 3 B. R. 602; s. c. i Abb. 
C. C. 440: tn re Dibble et al., 2 B. R. 617; s c. 3 Benn. [D. C] 283. See also 
Curran v Afunger, 4 B. R. 295: 8. c. 6 B. R. 33; Miller v. Keyes, 3 B. R. 224; 
Farran v. Crawford, 2 B. R. 602; in re Or. Prig. Co., 13 B. R. 503; s. c. 3 Cent. 
Low J. 515; in re Ryan, 2 Sawy. [C. C] 411; in re Craft, i B. R. 378: s. c. 6 
Blatchf. [C. C] 177). 
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of his property, exclusive of any property which he may 
have conveyed, transferred, concealed,' or removed, or 
permitted to be concealed or removed, with intent to 
defraud, ' hinder or delay his creditors, shall not, at a fair 
valuation, ^ be sufficient in amount to pay his debts ;^ ( 1 6) 
"judge" shall mean a judge of a court of bankruptcy, 
not including the referee; (17) • 'oath"' shall include affir- 
mation; (18) ''officer" shall include clerk, marshal, 
receiver, referee, and trustee, and the imposing of a duty 
upon or the forbidding of an act by any officer shall 
include his successor and any person authorized by law' to 
perform the duties of such officer; (19) "persons" shall 

>See notes to |3. 

'See notes to §3. 

*What a fair valuation may be is a question of fact. It is not a fancy price, 
nor is it such a price as might be realized on a forced sale, because at such a sale, 
goods are ordinarily sold at a sacrifice price. It is such a price as persons dealing 
m the particular line would place on the goods in view of their condition and cost 
in the open market — such as a good careful business man would inventory the 
goods at in the ordinary course of business (see im re Martin [D. C.I, i N. B. 
News, 301). When a question of insolvency arises under this subdivision, all the 
property which the bankrupt owns is to be reckoned in computing the amount of 
his assets, except such as may have been transferred or concealed in fraud of his 
creditors, but not excluding property which is exempt from execution by the laws 
of the state {in re Baumann [D. C], 96 Fed. Rep. 946). If, so computing it, the 
testimony shows assets that cost over $30,000. say, while the liabilities segregate 
less than $16,000, insolvency does not exist \in re Rogers' Milling Co. [D. C], 
102 Fed. Rep. 687). 

^ Under the U. S. Revenue Law, the word "debt" was defined as follows: 

"Standing alone, the word 'debt' is as applicable to a sum of money which has 
been promised at a future day as to a sum now due and payable. If we wish to 
distinguish between the two, we say of the former that it is a debt owing, and of the 
latter that it is a debt due. In other words, debts are of two kinds: solvendum in 
prcusenti and solvendum infuiuro. Whether a claim or demand is a debt or not is 
in no respect determined by a reference to the time of payment. A sum of money 
which is certainly and in all events payable is a debt, without regard to the fact 
whether it be payable now or at a future time. A sum payable upon a contin- 
gency, however, is not a debt, or does not become a debt until the contingency has 
happened" (People v, Arguello, 37 Cal. 525). While this language was used in the 
construction of a statute foreign to bankruptcy, yet it applies in all its particulars 
to the bankrupt Act of 1867 for that act declares "that all debts due and payable 
from the bankrupt at the time of the adjudication of bankruptcy, and aJl debts 
then existing but not payable until a future day * * * may be proved against 
the estate of a bankrupt" (§19, Act 1867. See also Rev. Stat. {5067 (Act 1841. §5]). 
The time of the adjudication was the time the petition was filed (tn re Patterson^ 
I B. R. 125; Bailey v, Loeb, 11 B. R. 271; 2 Cent. L. J. 42. See also §63 and 
notes as to debts which may be proved). 

"See notes to §14 b. 
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include corporations, except where otherwise specified, 
and officers, partnerships, and women, and when used 
with reference to the commission of acts which are herein 
forbidden shall include persons who are participants in the 
forbidden acts, and the agents, officers, and members of 
the board of directors or trustees, or other similar con- 
trolling bodies of corporations; (20) "petition**' shall mean 
a paper filed in a court of bankruptcy or with a clerk or 
deputy clerk by a debtor praying for the benefits of this 
act, or by creditors alleging the commission of an act of 
bankruptcy by a debtor therein named; (21) * 'referee" shall 
mean the referee who has jurisdiction of the case or to 
whom the case has been referred, or any one acting in his 
stead; (22) * 'conceal"" shall include secrete, falsify, and 
mutilate; (23) * 'secured creditor" shall include a creditor 
who has security for his debt upon the property of the 
bankrupt of a nature to be assignable under this act, or 
who owns such a debt for which some indorser, surety, or 
other persons secondarily liable for the bankrupt has such 
security upon the bankrupt's assets; (24) "States" shall 
include the Territories, the Indian Territory, Alaska, and 
the District of Columbia; (25) "transfer" shall include the 
sale and every other and different mode of disposing of or 
parting with property, or the possession of property, 
absolutely or conditionally as a payment, pledge, mort- 
gage, gift or security; (26) "trustee"^ shall include all of the 
trustees of an estate; (27) "wage-earner" shall mean an 
individual who works for wages, salary, or hire, at a rate 
of compensation not exceeding one thousand five 
hundred dollars per year; (28) words importing the mas- 
culine gender may be applied to and include corporations, 
partnerships, and women; (29) words importing the 
plural number may be applied to and mean only a single 
person or thing ; (30) words importing the singular number 
may be applied to and mean several persons or things. 

^See notes to 659. 

'See notes to §3. 

*See §§a, 42, 43 and 44 as to appointment of trustees. 



CHAPTER II. 

CREATION OF COURTS OF BANKRUPTCY AND THEIR 

JURISDICTION. 

Sec. 2. That the courts of bankruptcy' as hereinbe- 
fore defined, viz. , the district courts of the United States 
in the several States, the supreme court of the District of 
Columbia, the district courts of the several Territories, 
and the United States courts in the Indian Territory and 
the District of Alaska, are hereby made courts of bank- 
ruptcy, and are hereby invested, within their respective 
territorial Hmits as now established, or as they may be 
hereafter changed, with such jurisdiction at law and in 
equity as will enable them to exercise original jurisdiction 
in bankruptcy proceedings,* in vacation in chambers 

^Bankruptcy Conrts are statutory in origin. Such courts differ from common 
law courts in the extent and exercise of their jurisdiction. They have no powers, 
authority or jurisdiction except as expressly conferred upon them by statute, or 
such as may be necessary to enable the court, efficiently, to carry the law into 
effect {C/arJk v. Binninger, 38 How. Pr. 341; s. c. 3 B. R. 518; inre Norris, 4 B. R. 
351 Jobbinsv, Montague, 6 B. R. 509; Russeil v Cheatham, 16 Miss. 703). Yet, 
they are not inferior courts in the sense that the face of the record must show 
jurisdiction to give validity to their acts (Hayes v.- Ford, 15 B. R. 569; Buckman v. 
Cornell, I N. Y. 505; Bank v. Judson, 8 N. Y. 254; Reed v. Vaugkan, xo Mo. 447). 

*The Act of 1867 (§x) provided that jurisdiction might be exercised "in their 
respective districts." In the present act, the language is "within their respective 
territorial limits." In Lathrop v. Drake, 91 U. S. 516; s. c 13 B. R. 472, the 
Supreme Court held that the territorial jurisdiction conferred by the former act 
was such that the courts of districts other than that in which the bankrupt proceed- 
ings were pending, might exercise jurisdiction in matters growing out of or connected 
with any particular bankrupt proceeding pending in another district so far as the 
jurisdiction so exercised did not conflict with that of the court in which the pro- 
ceedings were pending. See also Shearman v, Bingham, 7 B. R. 490; $ c. 3 Cliff. 
552; Goodallv. Tuttle, 7 B R. 193; Pay son v. Diett, 8 B R. 193. The jurisdic- 
tion thus referred to enabled the court which acquired jurisdiction over the 
bankrupt by the filing of a petition to adjudicate all questions relating to the 
property of the bankrupt, of whatever character, within its district and all questions 
excepting the reduction to possession of property without that district. The title 
to the property, wherever situated, having vested in the legal representative of the 
bankrupt, the decrees of the court in which the petition was filed would affect the 
claims of all creditors, whether residing within or without the district, however 
they might have been brought into the proceeding, or whether they appeared at 
all (Marison v, Heaney, i Dill. 497; s. c. 4 B. R. 510; Paine v. Caldwell, 6 B. R. 
558; Piquet V. Swan, 5 Mason, 35; Toland v. Sprague, 12 Pet. 327: Hemdon v. 
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and daring their respective terms, as they are now or 
may be hereafter held, to (i) adjudge persons bankrupt 
who have had their principal place of business, resided, 
or had their domicile within their respective territorial 
jurisdictions for the preceding six months, or the greater 
portion thereof, or who do not have their principal place 
of business, reside, or have their domicile within the 
United States, but have property within their jurisdic- 
tions, or who have been adjudged bankrupts by courts 
of competent jurisdiction without the United States and 
have property within their jurisdictions,' {2) allow 



Ridgeway^ 17 How. 424; in re Hirsch, 2 B. R. 3; s. c. 2 Ben. 493: Jobbins v. 
Montague^ 6 B. R. 509). Under the present act, the property of the bankrupt 
without the jurisdiction of the district in which the petition is filed, may be 
reduced to the possession of the Trustee through such courts as the bankrupt 
might have proceeded before bankrupt proceedings had been commenced (See §23). 
See also Rule IV as to the right of interested persons to appear personally or by 
attorney; §69 relating to possession of property; and §70 as to the title of prop- 
erty, together with the notes to these sections. 

The powers conferred by this section vest the bankruptcy courts with full 
jurisdiction of actions at law and suits in equity to collect the estates of bankrupts, 
and this jurisdiction is not impaired in any respect by the provisions of §23 b 
[in re Woodbury et al. [D. C], 98 Fed. Rep. 833; in re Mayer [D. C], 98 
Fed. Rep. 839; t» r^ Scott et al. [D. C], 99 Fed. Rep. 404; Wall et al. v. Coz 
C. C. A.]. lox Fed. Rep 403. See also §23 b and notes thereto). 

*The Act of 1867 provided that persons who "had resided or carried on busi- 
ness for six months next preceding the time of filing such petition, or for the 
longest period during such six months." Where the place of residence conflicted 
with that of domicile, questions arose in which it was held that the bankrupt 
proceedings should be commenced with reference to the place of residence, and 
not with reference to the domicile {In re Watson, 4 B. R. 613; Styles v. Lay, 9 Ala. 
795; in re Kinsstnan, i N. Y. Leg. Obs. 307). Since the present act provides that 
the proceedings may be commenced with reference to the domicile as well as the 
residence, these decisions are of importance only in so far as they show the strict 
interpretations placed on each word in the act. 

Where a corporation, organized under the laws of one state in which it did its 
manufacturing, has an executive office in another state, the latter may be regarded 
as its domicile, especially when its manufacturing works has been shut down in 
the former state some months before the filing of the petition (im re Machine ft 
Conveyer Co. [D. C.J, i N. B. News, 135; s. c. 91 Fed. Rep. 630). So, the place 
of business of a firm is its domicile [in re Blair et al. [D. C.], 99 Fed. Rep. 76). 
"Domicile** is analogous to "residence;" it means "that residence from which 
there is no present intention to remove, or to which there is a general intention to 
return" after one has been absent from it and taken up an abode and engaged in 
business in other places [In re Williams [D. C], 99 Fed. Rep. 544). Whenever 
residence is put in issue, the petitioner has the burden of establishing it as being 
in the district alleged in the petition [In re Waxelbaum [D. C], 97 Fed. Rep. 
562). The issue may be raised, before adjudication, on a motion to dismiss the 
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claims,' disallow claims, reconsider allowed or dis- 
allowed claims, and allow or disallow them against 
bankrupt estates;' (3) appoint receivers or the mar- 
shals, upon application of parties in interest, in case the 
courts shall find it absolutely necessary, for the preservation 
of estates, to take charge of the property of bankrupts after 
the filing of the petition and until it is dismissed or the 
trustee is qualified ;^ (4) arraign, try, and punish bankrupts, 
officers, and other persons, and the agents, officers, mem- 
bers of the board of directors or trustees, or other similar 
controlling bodies of corporations for violations of this 
act,^ in accordance with the laws of procedure of the 
United States now in force, or such as may be hereafter 
enacted, regulating trials for the alleged violation of laws 
of the United States; (5) authorize the business of bank- 
rupts to be conducted for limited i>eriods by receivers, the 
marshals, or trustees, if necessary in the best interests of 
the estates; (6) bring in and substitute additional i>ersons 

petition for want of jurisdiction (in re Waxelbaum [D. C.]. 98 Fed. Rep. 589). See 
also Forms i and 3 for allegation of residence m petitions; also Rule VI as to 
petitions in different districts, and Rule VII as to priority of petitions when two or 
more are filed against a common debtor. 

^For proof and allowance of claims, see §57; for provable debts, §63, and notes 
to these sections. 

* "Bankrupt estate" undoubtedly has the same meaning as "estate of a bank- 
rupt." This latter expression means such property and rights of property of the 
bankrupt as the bankrupt act vests in the assignee (/» re Hambright, 2 B. R. 498). 

See §70 as to what and when the title to property vests in the trustee, together 
with the notes under that section. See §29 b as to punishment for concealmg or 
appropriating property belonging to the bankrupt's estate. 

*The power here vested in the court to appoint receivers or marshals was 
inserted in the bill after the report of the Conference Committees of the House and 
Senate, thereby showing that the intention of Congress was to leave the title of 
property in the bankrupt until adjudication. See §69, as to possession of property 
and §70 as to title of property. The bankruptcy court may enjoin a disposal of 
the property in order to preserve the estate until a trustee can be appointed 
(Rumsey ft Skinner Co. et al, v. Novelty ft Machine Co. et al. [D. C], 99 Fed. 
Rep. 699). 

See §1 (26) for definition of trustee; §23 ^ as to suits by trustees; ^^44 and 45, 
relative to their appointment; §50 ^ as to what constitutes their qualincation; §46 
as to death or removal; S47 as to duties; §48 as to compensation; and §49 as to 
inspection of papers and accounts in their possession. 

^See §19 relative to the right of trial by jury; §29 as to offenses generally, and 
§41 as to contempts before Referees. 
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or parties' in proceedings in bankruptcy when necessary 
for the complete determination of a matter in controversy ; 
(7) cause the estates of bankrupts to be collected, reduced 
to money and distributed, and determine controversies' in 
relation thereto, except as herein otherwise provided; (8) 
close estates, whenever it appears that they have been 
fully administered, by approving the final accounts^ and 
discharging the trustees,^ and reopen them whenever it 

^The bankrupt^ the trustee and all his creditors wherever they reside or whether 
they have been individnally served with notice are considered "parties." They are 
subject to the jurisdiction of the court, and are bound by its proceedings unless 
exempted by a special provision of law (Marsh v. Armstrong, 20 Minn. 81; s. c. ix 
B. R. 125; Crocker v. Crocker [C. C], 98 Fed. Rep. 706), though testamentary 
trustees may also be made parties (in re BoudouineTD. C.^. 96 Fed. Rep. 538). 
Unless they voluntarily appear or are bronght in by the service of process, all per- 
sons other than the bankrupt, his creditors and the trustees are strangers to the 
proceeding, and an order ox the court cannot a£fect their rights (Marshall v. JCnox, 
16 Wall. 551; s. c. 8 B R. 97). Nor can strangers to the bankrupt proceedings be 
summarily brought into court by the filing of a petition for that purpose (Marshall 
V. Knox, 16 Wall. 551; s. c. 8 B. R. 97; Smith v. Mason, 14 Wall. 419; s. c. 6 B. 
R. x; in re Bontrock Clothing Co. i N. B. News, 228; s. c. 92 Fed. Rep. 886). 
They are entitled to an adjudication of their rights within the jurisdiction where 
the bankrupt, before the filing of the petition, might have brought or prose- 
cuted the proceedings (See §23). The court of bankruptcy has power to hear and 
determine all questions pertaining to the estate of the bankrupt, and if strangers 
voluntarily appear the court thereby acquires jurisdiction of the subject matter 
and of the persons (Samson v Blahe, 9 Blatch. 379; s. c. 6 B. R. 4x0). After the 
court once acquires jurisdiction of the person of a stranger, he cannot thereafter 
withdraw his appearance'or except to the court's jurisdiction (In re Ulrich^ 3 B. R. 
133; s. c. 3 Ben. 355; in re Worthington, X4 B. R. 388; People v. Brennan, X2 B. 
R. 567; s. c. 3 Hun. 666; in re Ferguson 6* Peckham^ 6 B. R. 569; 0*Brien v. 
Weld, 92 U. S. 8x: s. c 15 B. R. 405). Whether parties having claims adverse 
to the trustee can have them adjusted without the trustees consent, in a summary 
proceeding, seems to be an open question, there being authority favoring such an 
adjustment (/» re Evans, x Lowell, 525), and opposed to it (Hurst v. Teft, X2 
Blatch. 2x7; s. c. X3 B. R xo8; Bradley v. HeaUy, i Holmes, 45X; Woodv. Brooke, 
9 B. R. 395). See also §70 and notes as to the title to property. All objections 
to so adjusting such differences, however, will be considered waived unless raised 
when appearance is first entered (In re Ulrich, 3 B. R X33; s. c. 3 Ben. 355). 
Under tne Act of X867. the objection to a summary adjustment of such differences 
related to the jurisdiction of the court over the person rather than the subject- 
matter (In re Bonesteel, 3 B. R. 5x7; in re Ballou, 3 B. R. 717: s. c. 4 Ben. X35); 
but under the present act, it relates to both (§23 b). 

'For marshaling assets, see §47. for arbitration of controversies, see §26, for 
compromises, §27; and as to the jurisdiction of courts in suits by trustees, §23 b 
and notes thereto. 

*The trustee must keep regular accounts, and make final report and account 
fifteen days before the final meeting of creditors (§47). These accounts and all 
papers in his hands as trustee are open to inspection (§49). 

^As to death or removal of trustee and effect thereof on pending suits, see §46 
and notes. 
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appears they were closed before being fully administered ;' 
(9) confirm or reject compositions between debtors and 
their creditors, and set aside compositions and reinstate 
the cases;* (lo) consider and confirm, modify or overrule, 
or return, with instructions for further proceedings, records 
and findings certified to them by referees;^ (ii) determine 
all claims of bankrupts to their exemptions;^ (12) discharge 
or refuse to discharge bankrupts and set aside discharges 
and reinstate the cases;' (13) enforce obedience by bank- 
rupts, officers, and other persons to all lawful orders, 
by fine or imprisonment or fine and imprisonment;* (14) 
extradite bankrupts from their respective districts to other 
districts;^ (15) make such orders, issue such process, and 
enter such judgments in addition to those specifically pro- 
vided for as may be necessary for the enforcement of the 
provisions of this act ;^ (16) punish persons for contempts 
committed before referees;' (17) pursuant to the recom- 
mendations of creditors, or when they neglect to recom- 
mend the appointment of trustees, appoint trustees, and 



^The administration of an estate consists of the trustee performing his duties 
in regard thereto. (See §47) 

'As to confirmation of compositions, see §12. and as to setting them aside, §13. 

*As to keeping and transmitting records, see §§39 (7) and 42. The orders and 
decrees of a court of bankruptcy may be made and corrected at any time, there 
being no regular sessions, and the court being always open (Mahoney et ai. v. 
Ward [D. C] 100 Fed. Rep 278). 

^As to exemptions of bankrupts, see §6. 

*As to discharge of bankrupts, see §14; revoking discharge, §15; and as to 
debts not affected by, §17. 

*For offenses, generally, see §29. Under this delegation of power, the bank- 
ruptcy court may require the bankrupt to surrender to the trustee property which 
the evidence clearly shows to be in his possession or under his control (In re 
McCormick [D C], 97 Fed. Rep. 566; in re Schlesinger, Id., 930; in re DueU» 
100 Id., 633: tn re Tudor, Id., 796; in re Roaser [C. C. A.], loi Id., 562; Ripen 
Knitting Works v. Schreiber, [D. C], Id., Sio; m re Schlcstnger [C. C. A.], 
102, Id., 117). 

'For extradition of bankrupts, see §xo. 

*As to Rules, Forms and Orders, see §30. Under this subdivision, the court 
has authority to make an order in the nature of a writ of Ne Exeat when the arrest 
of the bankrupt is shown to be necessary for the enforcement of the bankruptcy 
law {In re Lipke et al, [D. C], 98 Fed. Rep. 970). 

*As to what constitutes contempts before referees, see §41. See also §21, as 
to evidence. 
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Upon complaints of creditors, remove trustees for cause 
upon hearings and after notices to them;' (i8) tax costs,' 
whenever they are allowed by law, and render judgments 
therefor against the unsuccessful party, or the successful 
party for cause, or in part against each of the parties, and 
against estates, in proceedings in bankruptcy; and (19) 
transfer cases to other courts of bankruptcy. ^ 

Nothing in this section contained shall be construed to 
deprive a court of bankruptcy of any power it would pos- 
sess were certain specific powers not herein enumerated. 

> As to appointment of trustees by creditors or the court, see §44; relating to 
meetings of creditors at which appointments may be made, and who entitled to 
vote at, see §56. 

>As to costs in contested cases, see Rule XXXIV. The costs or expenses of 
storing personal property sustained by a creditor while holding the property under 
a lien, may, if the lien be dissolved by an adjudication in bankruptcy, prove the 
amount thereof as a claim against the estate, though such claim is not taxable as 
costs, and is not entitled to priority {In re Allen, [D. C.l, 96 Fed. Rep. 512). 
The same is true when an intervening creditor is unsuccessful and property levied 
on is surrendered and sold, the costs of caring for it in the interim will not be 
taxed against the creditor, though all witness fees may be so taxed, except extra 
compensation to experts, which will not be allowed though the parties stipulated to 
that effect {In re Carolina Cooperage Co. [D. C.J, 96 Fed. Rep. 604). 

*When petitions shall be filed against the same person in different courts of 
bankruptcy having jurisdiction, the cases may be consolidated by a transfer. 
SeeS32. 



CHAPTER III. 

BANKRUPTS. 

Sec. 3. Acts of Bankruptcy.' — a Acts of bankruptcy 
by a person shall consist of his having ( i ) conveyed, trans- 
ferred, * concealed, ^ or removed, or permitted to be con- 
cealed or removed, any part of his property with intent to 
hinder, delay, or defraud his creditors, or any of them ;^ 
or (2) transferred, while insolvent, any portion of his prop- 
erty to one or more of his creditors with intent to prefer 

^ Under similar provisions of former bankrupt acts, the courts have been 
divided as to the liberality with which the same should be construed, some holding 
that the statute should be interpreted to include only such cases as clearly come 
within its scope [Wibon v. City Bank^ 17 Wall. 473; s. c. 9 B. R. 97; Jones v. 
Sleeper^ 2 N. Y. Leg. Obs. 131); and others that the construction should be so 
liberal as to effect the objects of the act and promote justice (In re Sihermam, 
4 B. R. 523, s. c 2 Abb. C. C. 243; in te Lock, 2 B. R. 123; s. c. i Lowell, 293; 
in re Muller 6* Bretano, 3 B. R. 329). 

'For definition as used in this act, see {x (25^. 

The payment of money by a debtor on a vadid pre-existing debt under circum- 
stances which do not make it technically a preference, is not a "transfer of prop- 
erty" in such sense that the same may be recovered for the benefit of the estate 
within the meaning of {67 ^ (Blakey V. Coonville Nat. Bank [D. C], 95 Fed. 
Rep. 267). 

*For definition, see {i (22). If one procures or suffers a fictitious attachment 
to be made on his property for the purpose of misleading a creditor as to the 
extent of the owner's interest, he will, in the eyes of the bankrupt court, have 
concealed such property (/i» re Wiiliams, 3 B. R. 286; s. c. i Lowell 406; 
O'Neill V. Glover, 5 Gray 144; in re Hussman, 2 B. R. 437). Yet, it has l)een held 
that a concealment to be within the meaning of the bankrupt law must be actual, 
not constructive (Silverman v. Bagley, 3 Mass. 487). 

^The intent to hinder, delay, or defraud is a question of fact and must be 
established by evidence \Jn re Cowles, 1 B. R. 280; in re Goldschmidt, 3 B. R. 
165; s. c. 3 Ben. 379: Ecfort v, Greely, 6 B. R. 433; Perry v, Langley, 2 B. R. 596; 
8. c. 8 A. L. Reg. 427; in re Hirsch, [D. C.]. 96 Fed. Rep. 468; in re Rome Planing 
Mill [D. C.]. 96 Fed. Rep. 812), direct or circumstantial (^tfn Wyckv. Seward, 
z8 Wend. 374; Newman v. Cordell, 43 Barb. 456). A corporation is not guilty of 
an act of bankruptcy under this subdivision in allowing a receiver to be appointed 
in a State court which results in a conveyance to him of the corporate property 
(In re Baker-Rieketson Co. [D. C], 97 Fed. Rep. 489), and it is a question 
whether it is so guilty in voluntarily applying for a receiver and for a decree dis- 
solving it (In re Harper Bros. [D. C], 100 Fed. Rep. 266). 

Where an insolvent corporation sells property and pays creditors with the pro- 
ceeds, a petition filed more than four months after such payments is too late where 
the payments are alleged as the acts of bankruptcy, though within lour months 
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such creditors over his other creditors;' or (3) suffered or 
permitted, while insolvent, any creditor to obtain a pre- 
ference through legal proceedings, and not having at least 

alter the recording of the deed (In re Mingo Vsl. Creamery Aes'n [D. C], loo 
Fed. Rep. 282). If an insolvent transfer his entire stock to another in consider- 
ation or part consideration of an agreement on the part ot the one receiving it to 
paj and discharge a certain debt due at a bank for money advanced, the intent 
referred to in this subdivision will be presumed, and the act will be one of bank- 
ruptcy (Goldman, Beckman ft Co. v. Smith, [D. C], i N. B. News. 160; s. c. 
93 Feid. Rep. 182). 

^For definition of "transfer." see {i (25). As to preferences, see {60. 

The transfer of property by an insane insolvent will not amount to an act of 
bankruptcy since he is not responsible for his acts, and a petition cannot be filed 
against such insolvent because of such transfer against the objection of the insolv- 
ent's guardian (in re Punk [D. C.]. loi Fed. Rep. 244). 

An unexecuted agreement to make a transfer is not an act of bankruptcy 
{Winter v. R. R. Co,^ 2 Dill. 487; s. c. 7 B. R. 289). nor is a conveyance sought to 
be made by a void instrument {/n re Dunham 6^ Orr^ 2 Ben. 488; s. c. 2 B. R. 17) 
The act of bankruptcy under this subdivision includes three ingredients. — The 
transfer, insolvency, and intent to prefer — all questions of fact. The intent to 
prefer must be* proved just as the intent to defraud, in the preceding subdivision. 
(Morgan ^ Co. v. Mastick, 2 B. R. 521; Miller v. Keys, 3 B. R. 224; Doan v. Comp- 
ton, 2 B. R. 607; Perry v Langley, 2 B. R. 596; s. c. 8 A L. Reg. 427); but it may 
be inferred from the circumstances of the transfer, the acts of the bankrupt, and 
the natural consequences thereof (A/Ittj^ v. Godfrey, 3 Sto. 391; Trader's Bctnkv, 
Campbell, 14 Wall. 87; s. c. 6 B. R. 353: s. c 3 B- R. 498; Sampson v. Burton, 5 
Ben 325; s c. 4 B. R. i; Terry v. Cleaver, 2 Bliss. 356; s. c. 4 B. R 126; in re 
Dibblee, 3 Ben. 354; s. c. 2 B. R. 617; in re Drummond, i B. R. 231; Cur ran v. 
Munger, 6 B. R. 33), — from any facts that will justify the inference (Linkmanv. Wil- 
cox, I Dill. 161; Beattie v. Gardner, 4 B. R. 323: s. c. 4 Ben. 479; Giddings v, Dodd, 
4 B. R. 657: 8. c. I Dill. 115; in re Rome Planing Mill [D. C], 96 Fed. Rep. 
812), the last case confining the question of intent to the bankrupt alone, that of the 
person receiving the preference not being material. If the preference must naturally 
follow the act, the law presumes the intention to exist and will not, ordinarily, 
permit such presumption to be rebutted by evidence of a want of intention (In re 
Smith, 4 Ben. 1:38. R. 377; Miller v. Keys, 3 B. R. 224; in re Gay, 2 B. R. 358; 
Hardy v Clark, 3 B. R. 385; Hardy v. Binmnger, 7 Blatch 262; s. c. 4 B. R. 262; 
Sawyer v. Turpin, 5 B. R 339; s. c. i Holmes, 251: 91 U. S. 114; s. c. 13 B. R. 
271; Webb V. Sachs, 15 B. R. 168; in re Black S* Secor, i B R. 353: in re Silver' 
man, 4 B. R. 523). An almost conclusive presumption of an intent to prefer is 
raised when one knowing himself to be insolvent makes payments in excess of the 
pro rata share of the payee (Toofv. Martin, 4 B. R. 488; s. c. i. Dill, 203; in re 
Oregon Prtg. Co., 13 B. R. 503; in re Smith, 3 B. R. 377: in re Batchelder, 3 B. R. 
150; in re Silverman, 4 B. R. ^iy,Driggs v. Moore, 3 B. R. 602; s. c. I Abb. C. C. 440; 
Farren v, Crawford, 2 B. R 602; Rison v. Knapp, 1 Dill. 187; 8. c. 4 B. R. 349), 
and especially when the transfer is of all one's property (In re Waite, 1 Lowell, 
407; Johnson v. Wald [C. C], i N. B. News, 325; s. c. 93 Fed. Rep. 640; Gold- 
man, Beckman ft Co. v. Smith, i N. B. News, 160; s. c. 93 Fed. Rep. 182). The 
presumption raised as above stated, of an intention to prefer, may be rebutted by 
the debtor showing that at the time he made the preferential payments, he believed 
himself to be solvent, and that his affairs were in such condition that he could 
reasonably expect to pay all his debts (Toof v, Martin, 13 Wall. 40: s. c. 6 B. R. 
49). The testimony of a party himself, however, on the question of intention, is 
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five days before a sale or final disposition of any pro{>erty 
affected by such preference vacated or discharged such 
preference;' or (4) made a general assignment for the 

entitled to bat very little credence (Oxford Iron Co, v. Siafter, 13 Blatch. 455: s. c. 
14 B. R. 380), since his conduct affords stronger proof of his intention than bis 
words (TVo^^'j Bank v. Campbell, 14 Wall. 87; s. c. 6 B. R. 353). Nor is the 
intent negatived by the fact that no other debts are due at the time the preferential 
payment is made ( IVarren v. Bank, 10 Blatch. 493; s c. 7 B. R. 481), though there 
must be other provable claims (Beers v. Hanlin [D. C.\ 99 Fed. Rep. 695). The 
fact that the preferential transfer or payment was made in fulfillment of a prior 
promise made when the debt was contracted will not negative the intent (Arnold 
V. Maytutrd, 2 Story. 349), for the obligation is no greater than if the prior promise 
to transfer or give security had not been made {Forbes v. //owe, 102 Mass. 427; 
Sawyer V. Turpin, 91 U. S. 114: s. c. 13 B. R. 271; Nat. Bank v. Hunt, 11 Wall. 391; 
8. c. 4 B. R. 616). Yet, a distinction has been drawn where the agreement to give 
security on, or transfer, certain specific property was made at the time the obligation 
arose. A conveyance in fulfillment of such a promise within a reasonable time was 
held not to be a preference (Gattman v. Honea, 12 B. R. 493. See also in re Jackson 
Iron Co,, 15 B. R. 438), the general rule being that the preference can only arise 
when the transfer or payment is applied to antecedent debts (Bumhiselv. Firman, 22 
Wall. 170; s. c. II B. R. 505; Clark V. Iselin, 21 Wall. 360; s. c. ii B. R. 337; 
Tiffaf^v. Boatman's Sav, Inst., 18 Wall. 376; Cook v. Tulliss, 18 Wall. 332: s. c. 9 B. 
R. ^yi\Sawyer V. Turpin, 91 U. S. 114: s. c. 13 B. R. 271. See also {{60. 67 d\ 
No transfer or payment is a preference within the meaning of the statute, if the cred- 
itor has not been injured by it (Winter v, R. R. Co., 2 Dill. 487; s. c. 7 B. R. 289; 
Livingston v. Bruce, 1 Blatch. 318; Coxe v. Hale, 10 Blatch. 56; s. c 8 B. R. 562; 
Catlinv. Hoffman, 9 B. R. 342, fVinslow v. Clark, 47 N. Y. 261; Windsor v. Ken- 
dall, 3 Story, 507; Rix v. Bank, 2 Dill. 367; Schlittv. Schantz, 2 Biss. 248; Rumsey 
ft Sikemier Co. et al. v. Novolty ft Machine Mfg. Co. [D. C], 99 Fed. Rep. 
699). The intent is to be drawn from the whole transaction (Sparhawkv. Rickards, 
12 B. R. 74; Gattman v. Honea, 12 B. R. 493; in re McKay, 7 B. R. 230; in re 
Perrin, 7 B. R. 283). A preferential transfer made under coercion is an act of 
bankruptcy (Arnold v. Maynard, 2 Story, 349; Clarion Bank v. Jones, 21 Wall. 325; 
s. c. II B. R. 381; Sawyer V. Turpin, 91 U. S. 114; s. c. 13 B. R. 271; Giddingsv. 
Dodd, I Dill. 115; s. c. 4 B. R. 657; Strain v. Gourdin, 2 Woods, 380; s. c. 11 B. 
R. 156). So also is one made in payment of a claim which cannot be proved in 
bankruptcy (In re Dibble, 2 B. R. 617; s. c. 3 Ben 354). A principal is charged 
with an agent's intention to make a preferential transfer or payment (Beattie v. 
Gardner, 4 B. R. 323; Graham v. Stark, 3 B. R. 357). 

*See {60a as to when one is deemed to have given a preference. In connec- 
tion with the same subject, the act of 1841 used the word "procured", and that of 
1867, "permit or suffer" instead of "suffered or permitted" as in the present act. 
The language of the act of 1841, "procured," is employed in {60 of this act. so 
that for all purposes of construction, the language of this subdivision may be con- 
sidered "procured, suffered or permitted." The act of 1867 expressly provided 
that the debtor ' 'should permit or suffer his property to be taken on legal process 
with intent to give a preference." Under that statute, the District Courts ignored 
the question of intent and held that the debtor was guilty of an act of bankruptcy 
if he failed to file a voluntary petition in bankruptcy when his property became 
jeopardized by the action of creditors (In re Gallinger, i Saw. 22^; s. c. 4 B. R. 
729; in re Black 6* Secor, 1 B. R. 353; in re Craft, i B. R. 378; tn re Sutherland, 
I B. R. 531; in re Dibblee, 2 B. R. 617; in re Schick, 1 B. R. 177; in re Haughton, 
1 B. R. 460; Buchanan v. Smith, 4 B. R. 397). These cases were over-ruled by 



§3.] ACTS OF BANKRUPTCY. 23 

benefit of his creditors;' or (5) admitted in writing his 

the U. S. Snpr«m« Coart which held that one waa not obliged to defend an action 
to which he bad no meritorious defense, and bis failure so to do did not amount to 
an act of bankruptcy because it was lacking in the essential element of intent to 
prefer or suffer a preference (IVUson v. Bank of St, Paul, 17 Wall, 473; s. c. 9 B. 
R. 97). Since the present statute omits the element of intent, the District deci- 
sions stand as upon a precisely similar statute, while the Supreme Court decision 
rests upon an entirely different one and cannot be regarded as a precedent. A 

E reference while insolvent is an act of bankruptcy, and it is of no consequence 
rom what cause or in what manner it arose. The law presumes that it is within 
the power of the insolvent to prevent it by contesting proceedings leading to it, or 
going into voluntary bankruptcy when the preference cannot otherwise be pre- 
vented {In re Arnold [D. C], i N. B. News, 334: s. c 94 Fed. Rep. looi; in re 
Whalen [D. C], i N. B. News. 228). This presumption is so strong that it even 
attaches to one against whose property a judgment levy is made without collusion 
and without the insolvent's knowledge (In re Moyer [O. C], i N. B. News, 260; 
s. c. 93 Fed. Rep. 188: in re Reichman [D. C], 91 Fed. Rep. 624; tn r^ Cliffe 
[D. C.J, 94 Fed. Rep. 352). It is not a preference to sell a leasehold interest not 
assignable and apply the proceeds to rent, taxes and expenses of sale (/it re Pear- 
son [D. C], 95 Fed. Rep. 425). Nor is it an act of bankruptcy to suffer a prefer- 
ence where a lien upon which it is predicated was obtained more than four months 
before the filing of the petition in bankruptcy (/it re Ferguson [D. C], 95 Fed. 
Rep. 429). The question of preference is one of fact, the burden of proving which 
rests on the petitioning creditors (In re Rome Planing Mill [D. C], 96 Fed Rep. 
812). The proving of the preference, under this subdivision, is m fact nothing 
more than establishing insolvency and showing the transfer, intent being immaterial. 
The act of bankruptcy rests in the mere failure of the bankrupt, while insolvent, 
to vacate or discharge the execution on which the property was seized at least five 
days before the sale (In re Planing Mill supra\ Parm enter Mfg. Co. v. Stover 
et ai. [C. C. A.], 97 Fed. Rep. 330). The subdivision does not apply to liens not 
affected by the act (In re Chapman [D. C.\ 99 Fed. Rep 395; in re Nelson [D. C], 
98 Fed. Rep. 76). 

The four months within which the petition may be filed runs from the date the 
bankrupt should have vacated the execution (Parmenter Mfg. Co. v. Stover, 
supaa), the day on which the failure took place to be excluded and that on which 
the petition is filed to be included (In re Dupree [D. C], 97 Fed. Rep 28). 

^The former act of bankruptcy contained no provision on the subject of this 
subdivision. The question as to whether an assignment was an act of bankruptcy, 
was open, the decisions being pro and con. The old decisions on the subject are 
now inapplicable, in view of the positive enactment here contained. A general 
assignment for the benefit of creditors, though valid until a subsequent adjudica- 
tion in bankruptcy (in re Romanow [D. C], 92 Fed Rep. 510), is in itself an act 
of bankruptcy, though made without preferences, without actually intending to 
defraud creditors, and without the existence of insolvency (tit re Meyer [C. C A.], 
98 Fed. Rep 976; Clark v. Am Mfg. ft Enameling Co. [C. C. A ], loi Fed. 
Rep. 962) In view of this, an averment of insolvency, when the petition in bank- 
ruptcy is founded on an assignment for the benefit of creditors, raises an immaterial 
issue (West Co. v. Lea [U. S. Supreme Ct.], 174 U. S. 590; s. c. 19 Su^. Ct. Rep. 
836), on which the defenoant is not entitled to a jury trial (Simonson v. Sincheimer 
etai. [C. C. A.], 100 Fed. Rep. 426). A corporation's voluntary application in a State 
court for dissolution and appointment of a receiver is not an assignment within the 
meaning of this subdivision, even if the receiver be appointed (tit re Empire 
Metallic Bedstead Co. [C. C. A.], 98 Fed. Rep. 981 ). Such a proceeding, the 
same case holds, may produce results equivalent to those brought about by a 
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inability to pay his debts and his willingness to be 
adjudged a bankrupt on that ground.' 

b A petition may be filed against a person who is insolv- 
ent' and who has committed an act of bankruptcy 
within four months^ after the commission of such 

general common law assignment, but the acts of bankruptcy enumerated will not 
be enlarged by construction to include similar but not identical transactions. The 
same is true when the proceedings in the State court are not voluntary. They 
operate only on property within the state, and must give way to creditors pursuing 
their remedies in other states (Huntingdon v. Chesapeake, O. ft S. W. Ry. Co. 
[C. C], 98 Fed. Rep. 458). A similar case has arisen in regard to a copartnership. 
Where two of the members filed an application in a state court for the appoint- 
ment of a receiver, the other partner not objecting, the act was held to be one of 
bankruptcy on the theory that it was in effect a general assignment (Mather v. 
Coe [D. C], 92 Fed. Rep. 333). This case does not differ from either of the two 
last cited and must be regarded as overruled by them. See §5 and notes as to 
partners. The question of insolvency not being involved in proceedings under this 
subdivision, the defense of solvency cannot be made (Lea Bros, ft Co. ^i al. v. 
West Co. TD. C], i N. B. News. 79; s c. 91 Fed. Rep. 237; Bray v. Cobb [D, C.J. 
I N. B. News, 209: s. c. 91 Fed. Rep. 102; West Co. v Lea Bros. [U. S. 
Supreme Ct.]. i N. B. News, 298; s. c. 19 Sup. Ct. Rep. 836; Chemical Nat. 
Bank v. Meyer [D. C], x N B. News, 304; s. c. 92 Fed. Rep. 896; in re Empire 
Metallic Bedstead Co. [D. C.]. i N. B. News. 386: s. c. 95 Fed. Rep. 957; 
Leidigh Carriage Co. v. Stengel [C. C. A.], i N. B. News, 296, 387: s. c. 95 
Fed. Rep. 637). 

^It is not an act of bankruptcy, within the meaning of this subdivision, for a 
corporation to authorize one of its officers by a unanimous vote of its stockholders 
to appear in court on behalf of the corporation, in the event of an involuntary 
petition in bankruptcy being filed against it, and make admission of insolvency. 
The act contemplates a more unqualified admission. Nor can the officer so 
instructed make a written admission after the petition is filed so as to authorize an 
adjudication [in re Baker- Ricketson Co. [D. C], 97 Fed. Rep. 489). The admis- 
sion of inability to pay debts and willingness to be adjudged a bankrupt on that 
ground is within the authority of the directors of the corporation, and is not a 
corporate function to be exercised by the stockholders generally (/v re Rollins 
Qold ft Silver Min. Co.[D. C], 102 Fed. Rep. 982). A petition based on such an 
admission will not be construed as in effect voluntary so as to allow corporations 
otherwise excluded the benefit of voluntary bankruptcy (In re Kelly Dry Goods 
Co. [D. C], 102 Fed. Rep. 747). 

*The person must be actually insolvent within the meaning of this act. It is 
not enough that his business is such that he will soon become insolvent {Beats v. 
Quinn, 10 1 Mass. 262). 

As to the effect and treatment of two or more petitions filed against the same 
individual in different districts, see Rule VI, and as to priority of petitions filed 
against a common debtor, alleging separate acts of bankruptcy, see Rule VII. See 
also {59 as to who may file and dismiss petitions; {18 as to courts and procedure 
therein, and Rule XXX as to imprisoned debtors. 

*The four months within which the petition may be filed are computed by 
excluding the day on which the alleged act of bankruptcy was committed and 
including that on which the petition is filed. For instance, for an act of bank- 
ruptcy committed on Oct. 20, 1898, a petition filed on Feb. 20, 1899 was within the 
time. This applies to the duplicates required in lya (8) as well as the original, it 
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act. ' Such time shall not expire until four months after 
i) the date of the recording or registering of the trans- 
er or assignment when the act consists in having made 
a transfer of any of his property with intent to hinder, 
delay, or defraud his creditors, or for the purpose of 
giving a preference as hereinbefore provided, or a general 
assignment for the benefit of his creditors, if by law 
such recording or registering is required or permitted, or, 
if it is not, from the date when the beneficiary takes 
notorious, exclusive or continuous possession of the 
property unless the petitioning creditors have received 
actual notice of such transfer or assignment. 

c It shall be a complete defense to any proceedings in 
bankruptcy instituted under the first subdivision of this 
section to allege and prove that the party proceeded 
against was not insolvent as defined in this act at the time 
of the filing the petition against him, and if solvency at 
such date is proved by the alleged bankrupt the proceed- 
ings shall be dismissed, and under said subdivision one 



being fatal if either be not filed within the time. (See in re Stevenson [D. C], z 
N. B. News, 313; s. c. 94 Fed. Rep. 1x0, and cases under former bankruptcy acts 
there cited.) 

^This is a provision whereby one's property may be taken from him and dis- 
tributed among his creditors. A bankrupt law is one whereby (i) creditors are 
satisfied so far as possible out of the debtor's property, and (2) the debtor entirely 
discharged of his obligations. Without entering upon a discussion, this is the 
meaning attached to this word before and at the time of the adoption of the United 
States Constitution (13 Eliz., c. 7; 4 Anne, c. 17; 10 Anne, c. 15; 53 Geo. Ill, c. 
102), and since (6 Geo. IV, c. 16; 2 Will. IV, c. 56; i and 2 Vict., c. no). A 
bankrupt has no absolute right to a discharge under the present act, for the dis- 
charge rests on so many contingencies that it is practically discretionary ({14). We 
have, therefore, under this section, provisions for stripping one of his property, 
distributing it among his creditors, and leaving him without a discharge. Such a 
statute embodies only one of the two elements of a bankrupt law. A bankrupt law 
IS one which has for its object the relief of the debtor. The involuntary feature of 
this act is designed for the benefit of the creditor rather than for the debtor. It 
seems to be an insolvents ot fraudulent debtor's act with which the States rather than 
the Federal government have to do (Am. to U. S. Const., Art. X.), and inharmoni- 
ous with Art. I, {8 of the U. S. Constitution which authorizes Congress to enact laws 
on the subject of "bankruptcies." It is very questionable whether, under our con- 
stitution. Congress can enact a valid involuntary bankrupt law at ail, even though 
it provide for a certain and complete discharge of the debtor. The English stat- 
ute in which this involuntary provision first appears was exclusively a fraudulent 
debtor's act, and so designated (34 and 35 Hen. VIII. c. 4). But even though it 
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the burden of proving solvency shall be on the alleged 
bankrupt. ' 

d Whenever a person against whom a petition has been 
filed as hereinbefore provided under the second and third 
subdivisions of this section takes issue with and denies 
the allegation of his insolvency, it shall be his duty to 
appear in court on the hearing, with his books, papers and 
accounts, and submit to an examination, and give testi- 
mony as to all matters tending to establish solvency or 
insolvency, and in case of his failure to so attend and sub- 
mit to examination the burden of proving his solvency 
shall rest upon him.* 

e Whenever a petition is filed by any person for the 
purpose of having another adjudged a bankrupt, and an 
application is made to take charge of and hold the prop- 
erty of the alleged bankrupt, or any part of the same, 
prior to the adjudication and pending a hearing on the 
petition, the petitioner or applicant shall file in the same 
court a bond with at least two good and sufficient sureties 
who shall reside within the jurisdiction of said court, to 
be approved by the court or a judge thereof, in such sum 
as the court shall direct, conditioned for the payment, in 
case such petition is dismissed, to the respondent, his or 
her personal representatives, all costs, expenses, and dam- 
ages occasioned by such seizure, taking, and detention of 
the property of the alleged bankrupt. ^ 

were a bankrupt law, it would not be a precedent of which Congress might take 
advantage on account of our constitution. 

^This is nothing more than saying that the petitioning creditors shall first 
establish their case. By so doing, a presumption of insolvency arises. The 
burden of proof then, and not before, shifts to the alleged bankrupt. If he can 
rebut the presumption by showing himself to be solvent, the court loses jurisdic- 
tion to proceed further. (See West Co. v. Lea gi a/. [U. S. Sup. Ct.], 19 Sup. 
Ct. Reporter, 836). 

*The burden of establishing insolvency rests with the petitioner except where 
otherwise provided in this act; but when they make out a prima facie case, the 
burden then shifts to the alleged insolvent to establish his solvency {In re Oregon 
Printing Co., 13 B. R. 503). The insolvency may be established by evidence of a 
letter written by the respondent stating that he was unable to pay his debts, in an 
e£fort to induce his creditors to accept a percentage of their claims (In re Lange 
[D. C], 97 Fed. Rep. 197). 

*See {69 relative to the bond, the showing required on the application here 
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If such petition be dismissed by the court or withdrawn 
by the petitioner, the respondent or respondents shall be 
allowed all costs, counsel fees, expenses, and damages 
occasioned by such seisure, taking, or detention of such 
property. Counsel fees, costs, expenses, and damages 
shall be fixed and allowed by the court, and paid by the 
obligors in such bond. 

Sec. 4. Who May Become Bankrupts. — a Any 
person who owes debts, except a corporation, shall be 
entitled to the benefits of this act as a voluntary bankrupt. ' 

h Any natural person, except a wage-earner or a person 
engaged chiefly in farming or the tillage of the soil, ' any 

referred to, and the means open to the alleged bankrupt to enable him to retain 
possession. 

^Analogous provisions: Act 1841, {7; 1867. {ix; R. S. {5014. As to the 
persons by whom proceedings in bankruptcy may be conducted, see Rule IV. 

A petition in bankruptcy cannot be verified by attorney except where the facts 
are within his own knowledge (In re Nelson [D. C], 98 Fed. Rep. 76), but the 
irregularity will be waived unless objected to before pleading {in re Simonson et 
al. [D. C.]. I N. B. News. 230; s. c. 92 Fed. Rep. 904; Leidign Carriage Co. v. 
Stengel [C. C. A ], i N. B. News, 296; s. c 95 Fed. Rep. 637). An adjudication, 
however, will not be set aside because of the petition being verified before the 
bankrupt's attorney unless it appear that he was attorney of record in a bank- 
ruptcy proceeding for the petitioner at the time; the fact that he subsequently 
became such did not affect the affidavit [in re Kindt [D. C], 98 Fed. Rep. 403, 
citing I Enc. PI. & Prac. 331). 

Persons cannot become bankrupt who can defeat provable claims on the 
ground of coverature {in re Duquid et al. [D. C], 100 Fed. Rep. 274; in re 
Schlichter^ 2 B. R. 336), infancy («'» re Derby, 8 B. R. 106; s. c. 6 Ben. 232), or 
insanity (in re Weitzel, 14 B. R. 466). In re Derby was a case under the act of 
1867. One under that of 184 1, in re Bock, 3 McLean, 317, held to the contrary, 
while under the present act. the holding in both of these cases has been modified 
in that a minor who has been manumitted might become a bankrupt and be dis- 
charged from his debts [in re Brice [D. C.]. i N. B. News, 276, 310; s. c. 93 Fed. 
Rep. 942). If, however, an act of bankruptcy be committed by one who is sane 
and afterwards becomes insane, involuntary bankrupt proceedings may be taken 
against the guardian (In re Pratt, 6 B. R. 276). An infant who is obligated on a 
claim for necessaries, or affirms voidable ones on becoming of age, can become a 
bankrupt (In re Derby, 8 B. R. 106; s. c. 6 Ben. 232; in re Cotton, 2 N. Y. Leg. Obs. 
370; Farrisv. Richardson, 6 Allen, 1x8). as can also a married woman who be- 
comes obligated in dealings relating to her own property (Ex p. Mear,z Bro. 266; in 
re Kinkeade, 3 Biss. 405; s. c. 7 B. R. 439: in re O'Brien, i B. R. 176; in re Lyon, 
I Cent. L. J. X33; exp, Franks, 7 Bing. 764; ex p. Carrington, x Atk. 206; ex p. 
Preston, i Cooke, 40; in re Collins^ 10 B. R. 335; s. c. 3 Biss. 415). 

Since a proceeding in bankruptcy is equitable in its nature (In re Weitzel, 7 
Biss. [C. C], 290), jurisdiction will undoubtedly be taken of cases where the de- 
fenses at law above referred to are questionable. 

*A person whose principal occupation is raising cattle and hogs for the market, 
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unincorporated company, and any corporation engaged 
principally in manufacturing, trading, printing, publishing, 
or mercantile pursuits, ' owing debts to the amount of one 
thousand dollars' or over, may be adjudged an involun- 
tary bankrupt upon default or an impartial trial, and shall 
be subject to the provisions and entitled to the benefits of 
this act. Private bankers, but not national banks or 
banks incorporated under State or Territorial laws, may 
be adjudged involuntary bankrupts. 



his farm being devoted chiefly to ase as pasture land, and for raising grass, hay 
and com wherewith to feed and fatten the stock, is not subject to be adjudged 
bankrupt on the petition of his creditors, being a farmer, though not a tiller of the 
soil (In re Thompson [D. C.]. 102 Fed. Rep. 287. 

The persons excluded from the operation of the bankruptcy act as farmers will 
not exempt a merchant who commits an act of bankruptcy, then abandons his 
mercantile business and engages and becomes chiefly occupied in farming (In re 
Luckhardt [D. C], loi Fed. Rep, 807). 

^An incorporated water company engaged in the business of obtaining, trans- 
porting, and supplying purc^ water for municipal and domestic use, though it 
obtains part of its water supply by purchase, is not ' 'engaged principally in trading 
or mercantile pursuits." and cannot be adjudged bankrupt upon involuntary pro- 
ceedings (In re N. Y. ft W. Water Co. [D. C], 98 Fed. Rep. 711). For the 
same reason, a corporation engaged in mining precious metals cannot be adjudged 
an involuntary bankrupt (In re Elk Park Mining ft Milling Co. [D. C], loi Fed. 
Rep. 422; in re Rollins Gold ft Silver Min. Co. [D. C], 102 Fed. Rep. 982). It 
is the actual business referred to, whatever the provisions of the corporation's 
charter (A^a. &> Chai. R. R. Co. v. Jones, 5 B. R. 97). It is the corporation as a 
unit or whole that may be adjudged bankrupt, rather than its members, notwith- 
standing a State statute makes them jointly and severally liable for the debts of 
the corporation (James v. Atl. Delaine Co., 11 B. R. 390). A Corporation exists for 
the purpose of bankruptcy proceedings after its actual dissolution and until its 
debts are paid or its assets distributed (In re Independent Ins. Co., 6 B. R. 169, 
260; in re Merchanfs Ins. Co., 3 Biss. 162; s. c. 6 B. R. 43; in re IVaskington Ins, 
Co., 2 Ben. 292; s. c. 2 B. R. 648). The appointment of a receiver for a corpora- 
tion by a State Court will not oust the Federal Court of jurisdiction to adjudge 
it bankrupt under this provision (In re Empire Metallic Bedstead Co. [D. C.], i 
N. B. News, 301; s. c. 95 Fed. Rep. 957). An incorporated Sanitorium Co. comes 
within the meaning of this statute (In re San Gabriel Sanitorium Co. [D. C], i 
N. B. News, 390; s. c. 95 Fed. Rep. 271), but an Insurance Company does not 
(In re Cameron Town M. F. Lr. ft W. Ins. Co. [D. C], i N. B. News, 383; s. c. 
96 Fed. Rep. 756). 

*Three or more creditors holding claims agregating $500 or over may file peti- 
tion ({59 b). In computing the jurisdictional amount of debts, $1,000, specified in 
{4, the claim of a creditor to whom a fraudulent preference had l)een given should 
be included (In re Tierre [D. C], 95 Fed. Rep. 425: s. c. x N. B. News, 402); 
and in determining the number of creditors who may file involuntary petitions in 
accordance with {59, those who have previously filed their claims in a voluntary 
assignment in a State court may be included (in re Polb [O. C], z N. B. News, 
134; s. c. 91 Fed. Rep. 107: in re Curtis et al. [C. C. A.], i N. B. News, 357; s. c. 
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Sec. 5. Partners.' — a A partnership, during the con- 
tinuation of the partnership business, or after its dissolu- 

94 Fed. Rep. 630; s. c. [D. C], 91 Fed. Rep. 737; though such creditors are estopped 
from participating in the distribution of the estate unless they surrender what they 
received under the assignment [In re Mills [O. C.l, 95 Fed. Rep. 269). The 
surrender of the dividend under the assignment is probably regardea as a repudia- 
tion of the assignment, at least such creditors must repudiate the part they took in 
the assignment proceedings before they will be permitted to become petitioning cred- 
itors in involuntary bankruptcy (Simonson v. Sinsheimer [C. C. A.l 95 Fed. Rep. 
948, overruling in re Romanow [D. C], 92 Fed. Rep. 5x0, which held that creditors 
who assented to such assignment could not maintain an involuntary petition alleg- 
ing such assignment as the act of bankruptcy). If the petition is sufficient on its 
face as to the number of creditors and amount of indebtedness, the court will 
assume jurisdiction, and it will not permit any of the creditors joining in the 
petition to withdraw therefrom on a settlement of their claims, or for any other 
cause, when such act would affect the jurisdiction or jeopardize the proceedings 
(In re Beddingfield [D. C.l i N. B. News. 385; s. c. ^ Fed. Rep 190). If, 
however, a petition be filed and afterward proves to be wanting in the number of 
creditors or amount of indebtedness, other creditors, on entering their appearance, 
will be allowed to join in the petition and will be reckoned as though they were 
original petitioners, without regard to the time when they appear (/» re Schwarta 
[D. C], I N. B. News, 266; in re Romanow [D. C], 92 Fed. Rep. 510). A 
creditor of a partnership, t>eing a creditor of each member of the firm, is entitled 
to join in a petition in involuntary bankruptcy brought against one of the partners 
individually {Jn re Mercur (two cases) [D. C], 95 Fed. Rep. 634). See also {18 
and notes as to procedure in courts. So also creditors of a corporation who are 
directors of it may join as petitioners (In re Rollins Oold ft Silver Min. Co. [D. 
C], 102 Fed. Rep. 982). 

^Analogous provisions: Act of 1841. {14; 1867, {36; R. S. {5121. There is no 
final settlement of the affairs of a firm within the meaning of bankruptcy law, 
until its debts are paid, or extinguished in some other way, and an adjudication 
may be made upon the voluntary petition of the partners alleging that there are 
unsatisfied firm debts, though there are no assets, and notwithstanding an indi- 
vidual petition will lie (In re Hirsch et al \p. C ], 97 Fed. Rep. 571). The 
partnership need file but one petition: on this the nrm and each partner may be 
discharged, there being but one proceeding and only one filing fee required (In re 
Langslow [D. C] 98 Fed. Rep. 869). An individual's act of bankruptcy against 
firm property will authorize the adjudication of the firm U|x>n an involuntary peti- 
tion, but not an adjudication of an individual of such firm who did not participate 
in such act of bankruptcy (In re Meyer [C. C. A.], 98 Fed. Rep. 976) The 
petition of a partnership will not warrant the discharge of its members from 
individual debts unless particularly prayed (In re Russell [D C], 97 Fed. Rep. 
32). A surviving partner may be declared an involuntary bankrupt for acts 
against the partnership property {in re Stevens, 5 B. R. 112; s. c. i Saw. 397), 
though not for acts of a liquidating partner against firm property (Chemical Nat. 
Bank v. Meyer [D. C], i N. B. News. 304; s c. 92 Fed Rep. 896). Still, if the 
firm be insolvent, a general assignment of the firm's property by a liquidating 
partner is an act of bankruptcy on which such partner may be adjudged bankrupt 
as an individual (In re Meyer [C. C. A 1, 98 Fed. Rep. 976). 

A member of a firm may be adjudged a bankrupt as to firm obligations (in re 
Melick, 4 B. R. 97), and one who assumes partnership obligations, even though 
discharged as a member of a firm that goes into t>ankruptcy (In re Sheppard, 3 B. 
R. 172; Chemical Nat. Bank v. Meyer [D. C], i N. B. News, 304; s. c. 92 Fed. 
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tion and before the final settlement thereof, may be 
adjudged a bankrupt.' 

b The creditors of the partnership shall appoint the 
trustee ;* in other respects so far as possible the estate 
shall be administered as herein provided for other estates. 



R«p. 896), since he might be held by the creditors as for an individaal obligation 
(/« rr Daivning, 3 B. R. 748; in re Long, 9 B. R. 227; in re Collier, Taylor &* Co., 
12 B. R. 266; in re Rice, 9 B. R.. 373). A firm may be adjudged bankrupt, 
though none of its members be so adjudged (Chemical Nat. Bank v. Meyer 
[D. C.], I N. B. News, 304; s. c. 92 Fed. Rep. 896). Its business is never 
settled so long as firm debts remain unpaid, though the firm assets have been 
swept away {In re Levy [D. C], 95 Fed. Rep. 812). Yet, proceeding individually, 
any member of a firm may be adjudged bankrupt and obtain a discharge of his 
individual liability, and also of his partnership liability, even though his copartners 
be refused a discharge (In re George &* Proctor, i Lowell, 409; in re Sckofield, 3 B. 
R- 551: in re Downing, 3 B. R. 748; s. c. i Dill. 33), or if they oppose the bank- 
ruptcy of the copartnership after its dissolution, though its debts are outlawed {In 
re Richman ft Levy [D. C], i N. B. News, 287). A liquidating partner who 
makes an assignment of the firm's property commits an act of bankruptcy for 
which he may be adjudged bankrupt individually, his copartner not being so liable 
(Chemical Nat Bank v. Meyer, supra). Whenever a husband and wife are 
jointly liable under the law of their residence or domicile, they may file a partner- 
ship petition in bankruptcy (In re Ray [D. C, Wash.], i N. B. News, 276), and 
they may undoubtedly do so in states where community law prevails, that is, 
where, after coverature, property acquired vests in the husband and wife jointly. 
(See I N. B. News, 192.) It should be remembered in this connection that where 
the law is silent, as in this instance, equity practice prevails, and whatever is true 
as to voluntary petitions will apply to involuntary ones. 

If two persons are jointly liable upon an obligation and one goes into bank- 
ruptcy, the other who pays the full obligation after the petition is filed cannot 
o£fset a debt which he owes the bankrupt against the bankrupt's share of the joint 
obligation; he must pay the full amount of his debt to the trustee and the trustee 
should pay him a dividend on the bankrupt's share of the partnership claim so paid 
{In re Bingham [D. C], i N. B. News, 351; s. c. 94 Fed. Rep. 796). See index 
tnfra petition, specifications and dividend — also {14 and notes relating to the 
discharge of partners on firm and individual petitions. 

^Though the partnership, as such, may be adjudged bankrupt, if one of its 
members be an infant, such infant cannot be so adjudged individually (In re 
Duquid et al. [D. C], 100 Fed. Rep. 274). A petition filed against one partner 
individually will not authorize an adjudication of others who were partners with 
him. even though they voluntarily appear and consent to such adjudication 
(Mahoney et al. v. Ward [D. C], 100 Fed. Rep. 278). 

The bankruptcy court has jurisdiction of a petition filed by a surviving partner 
though the partnership effects are in course of administration in a State court, if 
such effects can be obtained by the referee without forcibly interfering with the 
custody of the administrator (In re Pierce [D. C], 102 Fed. Rep. 977). 

'See {44 as to appointment, {45 as to qualifications, {46 as to death or removal, 
{47 as to duties, {48 as to compensation, {49 as to accounts and papers of, and {50 
as to bonds of trustee. 
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c The court of bankruptcy which has jurisdiction of 
one of the partners may have jurisdiction of all the part- 
ners' and of the administration of the partnership and 
individual property.* 

d The trustee shall keep separate accounts of the part- 
nership property and of the property belonging to the 
individual partners. 

e The expenses shall be paid from the partnership 
property and the individual property in such proportions 
as the court shall determine. ^ 

/ The net proceeds of the partnership property shall be 
appropriated to the payment of the partnership debts, and 
the net proceeds of the individual estate of each partner 
to the payment of his individual debts.* Should any sur- 
plus remain of the property of any partner after paying 
his individual debts, such surplus shall be added to the 
partnership assets and be applied to the payment of the 
partnership debts. Should any surplus of the partnership 
property remain after paying the partnership debts, such 
surplus shall be added to the assets of the individual 
partners in the proportion of their respective interests in 
the partnership. 

g The court may permit the proof of the claim* of the 
partnership estate against the individual estates, and vice 
versa, and may marshal the assets of the partnership 

^This subdivision evidently refers to proceedings to adjudge the firm and all 
the members bankrupt, and the jurisdiction must be within the meaning of \i (z). 
See in re Boyian, i B. R. 2. 

'The court of bankruptcy will determine what is and what is not partnership 
and individual property when that question is raised (Hiscock v. Green^ 12 B R. 
507; Osbom V. McBride, 16 B. R. 22; s. c. 3 Saw. 570). 

*See {62 relative to expenses of administering estates. 

^When all the members of a firm sign an obligation in their individual names, 
the weight of authority is that the debt is individual as to each, and not partnership 
(In re Webb^ 2 B. R. 614; in re Bucyrus Machine Co., 5 B. R. 303; in re Miller, 
X N. Y. Leg. Obs. 38; in re Herrick, 13 B. R. 312; m r^ Roddin, 6 Biss. 377), though 
this rule is not uniform (In re IVarren, 2 Ware. 322). 

*See {57 as to proof and allowance of claims, {63 as to debts which may be 
proved, and {64 as to debts which have priority. 
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estate and individual estates so as to prevent preferences' 
and secure the equitable distribution of the property of 
the several estates. 

h In the event of one or more but not all of the mem- 
bers of a partnership being adjudged bankrupt, the part- 
nership property shall not be administered in bankruptcy, 
unless by consent of the partner or partners not adjudged 
bankrupt ; but such partner or partners not adjudged bank- 
rupt shall settle the partnership business as expeditiously 
as its nature will permit, and account for the interest of 
the partner or partners adjudged bankrupt.* 

Sec. 6. Exemptions of Bankrupts.^ — a This act shall 
not affect the allowance to bankrupts of the exemptions 
which are prescribed by the State laws in force at the 

^See {{3 (2, 3), 6o and notes as to preference. Also I6y as to liens. 

When one partner files a petition for a discharge from both individual and 
firm debts and is adjudged a bankrupt, but no adjudication is made against the 
partnership as such, the creditors of the firm may prove their debts against the 
bankrupt and cause his interest in the firm property to be subjected to the pay- 
ment thereof under this paragraph (fn re Laughlin [D. C], 96 Fed. Rep. 589). 
See also {14 as to discharges and {17 as to debts not affected, together with the 
notes to these sections. 

*The partners not to be adjudged bankrupt should be in some manner brought 
before the court so as to subject them to its jurisdiction. They occupy a position 
similar to that of debtors. If they neglect to settle up the partnership business and 
account to the trustee as contemplated, he may have them impleaded with the 
bankrupt ({2 [6]), the court having authority to make such orders, issue such pro- 
cess, and enter such judgments as may be necessary ({2 [15] ). When a fraudulent 
preference is attempted to be created by converting an individual obligation into a 
firm one without consideratioi?, the court will not allow the same to be proved 
against the partnership estate {In r^ Jones el al. [D. C], zoo Fed. Rep. 781). 

"Analogous Provisions: Act 1800 {{zS, 34, 35. 53; Act 1841, {3: Act 1867, {14, 
as amended by Act of June 8, 1872, Ch. 330; and Act of March 23, 1873. Ch. 235. 

See {8 as to dower and allowances. The constitutional power by which con- 
gress is authorized to enact laws on the subject of bankruptcies (U. S. Const., Art. 
I, {VIII, ^4) requires such laws to operate uniformly throughout the United States 
(/« re Silverman, 4 B. R. 523; in re Reiman &* Friedlander, 11 B. R. 21; Leidigh 
Carriage Co. v. Stengel [C. C. A.], i N. B. News 296, 387; s. c. 95 Fed. Rep. 
637). In Texas, one is entitled to an exemption as high as $5,000, and under cer- 
tain circumstances much more than that. In Maryland, he is entitled to only 
$100. If this section means that a bankrupt will be entitled to the State exemp- 
tion, and there appears to be no other construction put upon the language {In re 
Rouse, Hazard ft Co. [C. C. A.], i N. B. News, 75; s. c. 91 Fed. Rep. 96; in re 
Lrange [D. C.I, z N. B. News, 44, 60; s. c. 91 Fed. Rep. 361; in re Tilden [D. 
C], I N. B. News, 134; s. c. 9z Fed. Rep. 500; in re CampfD. C], i N. B. News, 
Z42; s. c. 9z Fed. Rep. 745; in re Garden [D. C], i N. B. News. Z89: s. c. [Sup. 
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time of the filing of the petition in the State wherein they 
have had their domicile for the six months or the greater 

Ct.], 93 Fed. Rep. 423; s. c. [Sup. Ct.]. i N. B. News, 298; in re Grimes [D. C], 
I N. B. News. 339: s. c. 94 Fed. Rep. 800; in rt Coffman [D. C], i N. B. News, 
326; s. c. 93 Fed. Rep. 422; in re Smith fD. CI, 93 Fed. Rep. 791; in re Richard 
(D. C.]. 94 Fed. Rep. 633; in re Priederick [D. C], 95 Fed. Rep. 282: in re 
Hill [D. C.l 96 Fed. Rep. 185: in re Woodruff [D. C], z N. B. News, 423: 
in re Woodard [D. C.l, i N. B. News. 430: in re Peterson [D C.]. i N. B. 
News, 430; s. c. 95 Fed. Rep. 417; in re Schiller [D. C], 96 Fed. Rep. 400; in re 
Orimes [D. C], 96 Fed. Rep. 529: iu re Rnssie [D. CI, 96 Fed. Rep. 609; 
in re Dauhner m C], 96 Fed. Rep. 805; in re Thomas [D. C], 96 Fed. Rep. 
828; in re SmiUi FD. C.l. 96 Fed. Rep. 832; in re Baumann \X>. C.]. 96 Fed. Rep. 
946; in re Lentz (t). C.J. 97 Fed. Rep. 486; in re Hoag [D. C] 97 Fed. Rep. 543; 
in re Jones [D. C ], 97 Fed. Rep. 773; in re Buelow [D. C], 98 Fed. Rep. 86; in re 
Boston [D C] 98 Fed. Rep. 587; in re Pope p. C.]. 98 Fed. Rep. 722: in re Har- 
rington [D. C], 99 Fed. Rep. 390; in re McBryde [D. C], 99 Fed. Rep. 686; 
in re Bean [D. C.l. 100 Fed. Rep. 262: in re Duquid et al. [O. C], 100 Fed. Rep. 
274; in re Friedrich et al, [C. C. A.], 100 Fed. Rep. 284; in re Brown [D. C], 100 
Fed. Rep 441; in re McCulchen [D C], 100 Fed. Rep 779; in re DiUer [D. C], 
ICO Fed. Rep. 93r; in re Beauchamp et al. [D. C], loi Fed. Rep. 106; in re Wax- 
«lbaum[D. C], loi Fed. Rep. 228; in r^ Wilson et al. [D. C.]. loi Fed. Rep. 
571; in re Lynch [D. C], loi Fed. Rep. 579; in re Hatch [D. C.l. 102 Fed. Rep. 
280; iu re Myres [D. C], 102 Fed. Rep. 869; iw r^ Buckingham ]D. C], 102 
Fed. Rep. 972; in re Tohias [D. C.]. 103 Fed. Rep. 68), then the bankrupt in Texas 
could reserve from his creditors fifty times as much as the bankrupt in Maryland 
would be entitled to withhold. The pro rata dividend to be distributed would be 
very materially affected by this inequality of exemption. Is there any reasonable 
construction that can be placed upon this section which will bring it within the 
requirement of uniform operation throughout the United States? If so, it is con- 
stitutional; if not. it is unconstitutional. This question bad been raised under the 
previous act, but the courts do not seem to have agreed upon it (In re Beckerford, i 
Dill. 45; s. c. 4 B. R. 203: in re Smith, 8 B. R. 401; in re Kean «Sr» White, 8 B. 
R. 367; in re Jordan, 8 B. R. 180; in re Deckert, i A. L. T. [N. S.], 336; s, c. 10 
B. R. i; S. c. 6 C. L. N. 310; in re Duerson, 13 B. R. 183; in re Dillard, 9 B. R. 8). 

A voluntary bankrupt must claim his exemption at the time he files his petition, 
though the same is not to be severed from the remainder of the estate until the 
same is done by the trustee after the valuation is made (In re Friedrich et al, 
[C. C. A.]. 100 Fed. Rep. 284). Should the valuation be questioned, the court 
may order the trustee to have the exemption re-appraised (In re McBryde [D. C], 
99 Fed. Rep 686). 

The title to exempt property does not pass to the trustee, though he is entitled 
to such possession as will enable him to have it appraised (87o<i), after which it is 
his duty to set it apart on the approval of his report thereon by the court ({47^[ii]). 
notwithstanding any contrary method prescribed by a state law (In re Camp 
{D. C.]. I N. B. News. 142; s. c. 91 Fed. Rep. 745; in re Peterson, 95 Fed. Rep. 
417), or any agreement between the bankrupt and creditors that his exemption 
should be allotted by appraisers, such allotment being the duty of the trustee 
(/it re Grimes [D. C.J, 96 Fed. Rep. 529). It has been held, however, that the 
manner of setting apart the exemption should follow that of the State law so far 
as possible (In re McCutchen [D C], 100 Fed. Rep. 779), though the method has 
been said to be governed by the bankruptcy rather than by the State law (/it re 
Lynch [D. C.l, loi Fed. Rep 579). If the exemption be such that a partition 
cannot be made without injary. the property may be sold by the trustee and the 
exemption paid out of the proceeds (In re Diller [D. C], 100 Fed. Rep. 931). The 
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portion thereof immediately preceding the filing of the 
petition. 



trustee has no right to demand a bond of indemnity before setting the exemption 
apart, and if he sells it, the bankrupt may claim the value of his exemption out of 
the proceeds (In re Brown [D. C], loo Fed. Rep. 441). If the bankrupt fails to 
select bis exemption and the same be sold, it is the duty of the trustee and referee 
to adopt some plan to correct the mistake {In re Woodard [D. C], i N. B. News, 
430; s. c. 93 Fed. Rep. 260). Under the former law, a somewhat different rule 
prevailed, which may still be regarded as a precedent in some jurisdictions, it 
being held that if he failed to claim his exemptions, his rights thereto would be 
affected in accordance with the law of the state wherein the exemption arose 
(Goodale v. Tutlle, 7 B. R. 193). If the bankrupt voluntarily allows his exemption 
to be sold, that course being for the benefit of the estate, the trustee must allow the 
bankrupt out of the proceeds of the sale, a sum equal to the value of the exemp- 
tion {In re Richard [D. C], 94 Fed. Rep. 633). A bankrupt is not entitled to his 
exemption as against a judgment note waiving the same {In te Garden [D. C. ]. i N. B. 
News. 189; s. c. 93 Fed Rep. 423). Yet, while the bankruptcy court has jurisdiction 
to enforce the rights of creditors holding notes containing a waiver of the exemp- 
tion {In re Woodruff [D. C], i N. B. News, 423), it will not restrain control over 
a homestead when so waived {In re Hill [D. C ] 96 Fed Rep. 185), but will ordi- 
narily leave the parties to such remedies as they may have in the state court 
relative to liens on or controversies arising out of the exemption {In re Bass, 
3 Woods, 382: in re Camp [D. C.]. i N. B. News, 142: s. c. 91 Fed. Rep. 745). 

Each partner is entitled to his exemption out of the partnership property (In 
re Friederick [D. C], 95 Fed. Rep. 282; in re Grimes [D. C] i N. B. News, 339: 
s. c. 94 Fed. Rep. 800), if the State law provides therefor {In re Beauchamp et al. 
[D. C], loi Fed. Rep. 106); but if he be merely a nominal partner and his interest 
in the partnership assets does not amount to the exemption, then he is not so en- 
titled {In re Camp [D. C], i N. B. News, 142; s. c. 91 Fed. Rep. 745). The right 
to this exemption continues so long as the individual remains a member of the 
partnership, though he may have entered into an agreement conditioned to with- 
draw therefrom on certain unfulfilled conditions {In re Wilson et al. [D. C], loi 
Fed. Rep. 571). When a State statute provides for the exemption of the tools 
and implements of a mechanic or artisan, it is the duty of the trustee to set them 
aside (In re Peterson [D. C], i N. B. News, 430; s. c. 93 Fed. Rep 417). 

An endowment insurance policy held by the bankrupt and payable to himself 
is not exempt (In re Lange [D. C], i N. B. News, 60; s. c. 91 Fed. Rep 361). 

Contests as to exemptions will not be heard by the court until a trustee is ap- 
pointed; exceptions to the trustee's action may then be heard by the referee and 
certified to the court (In re Smith [D. C, Tex.], 93 Fed. Rep. 791). 

So far as the question has thus far arisen, the District Courts are divided as to 
whether the court of bankruptcy has jurisdiction to enforce liens on the bank- 
rupt's exemptions, it being held that where a creditor held the bankrupt's note con- 
taining a waiver of the exemption, such court had jurisdiction to enforce it (In re 
Schiller [D. C], 96 Fed. Rep. 400), though if the exempt property be set apart, 
the bankruptcy court has no jurisdiction either to defend it from adverse claims 
or enforce liens upon it (In re Grimes [D. C], 96 Fed. Rep. 529; in re Hatch 
[D. C.]. 102 Fed Rep 280). 

Lands allotted to an Indian, in Indian Reservation, being exempt under the 
Federal law, are exempt under the bankruptcy law and will not vest in his trustee 
on an adjudication in bankruptcy (In re Russie [D. C ]. 96 Fed. Rep. 609). 

If the exemption under the State law consists of a stock of goods not divisible 
without loss, nor salable except as a whole, the court cannot order the trustee to 
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Sec. 7. Duties of Bankrupts. — a The bankrupt shall 
(i) attend the first meeting of his creditors, if directed by 
the court or a judge thereof to do so, and the hearing upon 
his application for a discharge, if filed; (2) comply with all 
lawful orders of the court;' (3) examine the correctness of 
all proofs of claims filed against his estate ; (4) execute and 
deliver such papers as shall be ordered by the court; (5) 
execute to his trustee transfers of all his property in foreign 
countries; (6) immediately inform his trustee of any 
attempt, by his creditors or other persons, to evade the 
provisions of this act, coming to his knowledge; (7) in 
case of any person having to his knowledge proved a 
false claim against his estate, disclose that fact immedi- 
ately to his trustee:' (8) prepare, make oath to and file in 
court within ten days, unless further time is granted, after 
the adjudication, if an involuntary bankrupt, ' and with the 
petition if a voluntary bankrupt, a schedule of his property, 
showing the amount and kind of property, the location 
thereof, its money value in detail, and a list of his credi- 
tors, showing their residences, if known, if unknown that 
fact to be stated, the amounts due each of them, the con- 
sideration thereof, the security held by them, if any, and 
a claim for such exemptions as he may be entitled to, all 
in triplicate, one copy of each for the clerk, one for the 

sell tb« whole and pay the bankrupt the value of the exemption {In re Grimes 
[D. C], 96 Fed. Rep. 329). 

*Tbe court may lawfully order a bankrupt to turn over to his trustee all prop- 
erty which he has in his possession or under his control belonging to his estate, 
and for disobeying such order, punish him for contempt, imprisonment for such 
disobedience not being an imprisonment for debt within the meaning of State laws 
(In re Deuell [D. CJ. 100 Fed. Rep. 633: in re Tudor [D. C], 100 Fed. Rep. 796; in 
re Rosser [C. C A.J. zoi Fed. Rep. 562; Ripen Knitting Vl^orks et al. v. Schreiber 
[D. C], loi Fed. Rep. 810; in re Schlesinger [C. C. A.], 102 Fed. Rep. 117). 

*If no trustee be appointed so that the bankrupt may inform him of the false 
claim, it is his duty to object to its allowance (In re Ankeny [D. C], 100 Fed. 
Rep. 614). 

*If the bankrupt is absent or cannot be found, the petitioner in involuntary 
proceedings must 61e the schedule within Jive days after adjudication (Rule IX). 
Estates of remainder should be included in it as well as other assets (In re Schen- ' 

bcrger [D. C], 102 Fed. Rep. 978). The schedule should also include all 
colorable transfers (In re Hoffman [D. C], 102 Fed. Rep. 997). 
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referee, and one for the trustee ;' and (9) when present at 
the first meeting of his creditors, and at such other times 
as the court shall order, submit to an examination con- 
cerning the conducting of his business, cause of his bank- 
ruptcy, his dealings with his creditors and other persons, 
the amount, kind and whereabouts of his property, and, 
in addition, all matters which may affect the administra- 
tion and settlement of his estate ;^ but no testimony given 
by him shall be offered in evidence against him in any 
criminal proceeding. 

^ Debts due to a firm should be scheduled in the firm name, not in the names of 
the individuals comprising it (Anon i B. R. 123). 

If any of the claims set out in the schedule are legally questionable, or affected 
by the statute of limitations, special attention should be drawn to these facts (/n re 
Kingsley, i B. R. 329; in re Perry, x B. R. 220; in re Ray, i B. R. 203; s c. 2 Ben. 
253; in re Wright, 6 Biss. 317; in re Harden, 1 B. R. 395). If the bankrupt has an 
interest in any copartnership, that interest should be stated, but not the specific 
articles belonging to the firm (/n re Nor cross, i N. Y. Leg. Obs. 100; in re Beat, 
2 B. R. 587; s. c. I Lowell. 323) The schedule should be an itemized statement 
of all the property of whatever name or character in which the bankrupt has any 
right, title or interest in law or equity (In re Hirsch [D. C], 96 Fed. Rep 468; 
in re Laughlin [D. C], 96 Fed. Rep. 589; in re Pierce 6* Holbrook, 3 B. R. 258; 
Ashley v. Robinson, 29 Ala., 112; in re O'Bannon, 2 B. R. 15; in re Hussman, 2 B. 
R. 437), though others may claim title adversely {/n re Seal, 2 B. R. 587; s c. i 
Lowell, 323). This embraces all assignable rights of action, whether the damages 
are liquidated or unliquidated {In re Orne, i Ben 361; s. c. i B. R. 57), but not 
such as abate on death {Crockett v. Jewett, 2 Ben. 514; s. c. 2 B. R. 208). including 
judgment debts appearing of record and unsatisfied (Sellers v. Bell [C. C A.], 94 
Fed. Rep. 801). It is the duty of referees to see that defective schedules are 
amended (239[2]); and if the bankrupt discovers errors, he should amend the sched- 
ule at once, which it seems he may do ex parte, without notice to the creditors and 
upon z.pro forma order {In re Watts, 2 B. R. 447; s. c. 3 Ben. i66), at any time 
before his discharge {In re Heller, 5 B. R. 46; in re Conneli, 3 B. R. 443: in re 
Preston, 3 B. R. 103). The better practice, however, would be to apply for leave 
to amend (Rule XI). Omissions will not affect the rights of creditors who have no 
notice of the proceedings (}i7[3]). and' wilfully incorrect schedules may subject the 
bankrupt to imprisonment ({29 h) and bar him from a discharge ({14 b). 

As to false oaths touching schedules, see {14 relative to discharges and {29 b 
touching offenses, together with notes to these sections. 

*The examination is similar to that of a judgment debtor in supplementary 
proceedings {In re Pioneer Paper Co., 7 B. R. 250; in re Stuyvesant Bank, 7. B. R. 
445), and any actual creditor is entitled to an order for it, though he has not proved 
his claim (Camp v. Zellars [C. C. A.], 94 Fed. Rep. 799; In re Jehu [D. C], 94 
Fed. Rep 638). It may beordered by the court of its own motion {In re Belden S* 
Hooker, 4 Ben. 225; in re Patterson, i Ben. 448; s c. i B. R. 100; in re Macintire, 
I B. R. n; in re Pioneer Paper Co., 7 B. R. 250; in re Lanier, 2 B. R. 154), or on 
an oral or written application by the trustee or a creditor, upon a showing that it 
would inure to the benefit of the estate or establish objections to a discharge (In 
re Mellen [D. C ], 97 Fed. Rep. 326: in re Lanier, supra; in re Adams, 2 Ben. 503; 
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(Provided, however, That he shall not be required to 
attend a meeting of his creditors, or at or for an examina- 
tion at a place more than one hundred and fifty miles 
distant from his home or principal place of business, or to 
examine claims except when presented to him, unless 
ordered by the court, or a judge thereof, for cause shown, 
and the bankrupt shall be paid his actual expenses from 
the estate when examined or required to attend at any 
place other than the city, town, or village of his residence. 

Sec. 8. Death or Insanity of Bankrupts. — a The 
death or insanity of a bankrupt shall not abate the pro- 
ceedings, but the same shall be conducted and concluded 
in the same manner, so far as possible, as though he had 
not died or become insane : (Provided, That in case of 
death the widow and children shall be entitled to all 



s. c 2 B. R. 95; in re Vetterlein, 5 Ben. 7; s. c. 4 B. R. 599; in re So/is, 4 Ben. 
Z43; s. c. 4 B. R. 68), at any stage of the proceedings, before the first meeting of 
cr^itors (/» r^ Franklin Syndicate ^/ a/. [D. C], loi Fed. Rep. 402), and even 
after a petition for a discharge {In re Price [D. C.], i N. B. News, 131; s. c. 91 
Fed. Rep. 635; s. c. 92 Fed. Rep. 987). The bankrupt may not refuse to take the 
oath before the referee {Jn re Scott [D. C], i N. B. News, 161; s. c. 95 Fed. Rep. 
8x5), or to give testimony in actions between the trustee and third parties on the 
ground that it would incriminate him, he being in this respect protected by this 
snbdivision (Mackel v. Rochester [C. C. A.], 102 Fed. Rep. 314), and he should 
answer all material questions of the trustee or any creditor, or their attorneys [In 
re Hayden [D. C.]. i N. B. News, 265; s. c. 96 Fed. Rep. 199), for a refusal may 
be contempt ({41; in re Vogel, 5. B. R. 393), as may also an evasive answer, such 
as "I don't recollect," to facts necessarily within his knowledge (In re Salkey ^ 
Gerson, 11 B R. 423, citing and reviewing the English cases. See also in re 
Mooney, 15 B. R. 456), and an actually and wilfully false answer relative to his 
property or debts will be perjury (U. S. v. Dickey, i Morris, 412), though, perhaps, 
not so punishable (/» re Marx el al. [D. C], 102 Fed. Rep. 676). The inquiries, 
however, should be reasonably pertinent, and if they become unreasonably dis- 
cursive, the expense must be borne by the examining parties {Jnre Forest [D. C], 
I N. B. News, 258; s. c. 93 Fed. Rep. 190). The inquiry, however, is not limited 
to facts and transactions occurring within four months prior to the bankruptcy, but 
may be directed to matters anterior to that time {In re Brundage [D. C], 100 
Fed. Rep. 613). A creditor is not bound by an examination made by others — ^he, 
himself, may examine in his own way {In re Vogel, 5 B. R. 393), though it should 
not unnecessarily oppress or annoy the bankrupt {In re Gilbert, 3 B. R. 152). After 
the bankrupt has once submitted to an examination, an order for a further exam- 
ination will not be granted on an ex parte application — the bankrupt is entitled to 
notice and has a right to be heard {In re Gilbert, 3 B. R. 152; in re Van Tuyle, z 
B. R. 70; in re Robinson &* Chamberlain, 2 B. R. 516; in re Frisbie, 13 B. R. 349). 
The bankrupt cannot refuse to answer a question on the ground that it tends 
to discredit or aegrade him {In re Richards^ 4 Ben. 303). but he may do so if it 
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rights of dower and allowance fixed by the laws of the 
State of the bankrupt s residence. ' 



Sec. 9. Protection and Detention of Bankrupts.' — 

a A bankrupt shall be exempt from arrest upon civil pro- 
cess except in the following cases : (i) When issued u'om 
a court of bankruptcy for contempt or disobedience of its 
lawful orders ; (2) when issued from a State court having 
jurisdiction, and served within such State, upon a debt or 
claim from which his discharge in bankruptcy would not 



tends to criminate him (In re Koch, i B. R. 549: in re Patterson^ i B. R. 147; s. c. 
I Ben. 508; IIS r^ Scott [D. C], i N. B. News, 161: s. c. 95 Fed. Rep. 815. 
Contra, in re Bromley, 3 B. R. 686). Whether a wife may testify for or against 
her husband in a bankruptcy proceeding is still an open question, some courts 
holding the affirmative (in re Forest, supra), and others the negative (in re Fowler 
[D. C], I N. B. News, 265; s. c. 93 Fed. Rep. 417). 

As to what amounts to a false oath relative to the schedules, see {29 b and notes 
to same. See also 258 a (i) as to notice of examination to be given creditors. 

^Analogous provisions: Act 1800 { 45; 1867, {12: R S., {5090. The provision 
is to dower and allowance appeared in no former act. 

'Analogous provisions: Act of 1800. 2222. 38, 60; 1867. 2 26; R. S. 25io7- ^^ 
also Act 1867, 240; R- S. 25024, relative to arrest of bankrupt. One under arrest 
at the time of becoming a bankrupt is not entitled, because of his petition in bank- 
ruptcy, to a release from such arrest (In re Walker, i B. R. 318; s. c. i Lowell, 
222; Minon v VanNorstrand, 4 B. R. 108; s. c. i Lowell, 458; in re Casey [D. C], 
I N. B. News. 166); and if he be out on bail, the court of bankruptcy will not inter- 
vene to prevent his bail surrendering him to the jailor (In re Cheney, 5 Law Rep. 
19; Hazleton v. Valentine, 2 B. R. 31; in re Rank, Crabbe 493), though on this, 
the courts are not agreed (Foxallv. Levi, i C ranch C. C. 139; Lingan v. Bay ley, i 
Cranch C. C. 112). 

The proper practice for procuring the release of a bankrupt improperly arrested 
is to move tor a discharge before the State court which issued the warrant, for it 
is the duty of that court to release the bankrupt (In re Migel, 2 B. R. 481; in re 
Wiggers, 2 Biss. yi', in re O'Mara, 4 Biss. 506; in re Simpson, 2 B. R. 47); and the 
Federal courts will not intervene by habeas corpus until the State court has had an 
opportunity to hear and decide the Federal question involved (U. S., ex rel Scott 
V. McAleen [C. C. A.] , i N. B. News. 265). If the State court fails in its duty, the 
court of bankruptcy in a proper case will discharge the prisoner on a motion or on 
habeas corpus (In re JViggers, supra; in re Williams ^r' AicPheeters, 11 B. R. 145; s. 
C. 6 Biss. 233; in re Simpson, supra; in re Glaser, 2 Ben. 180; s. c. i B. R. 336; 
in re Taylor, 16 B. R. 40. See also Rule XXX as to imprisoned debtors). The 
discharge of the prisoner may be made by any court 01 bankruptcy which can 
acquire jurisdiction of the person detaining the bankrupt, without regard to the 
district in which he may be confined or where the proceedings in bankruptcy may 
be pending (In re Seymour, i Ben. 348; s. c. i B. R. 29 See also Lathrop v. Drake, 
91 U. S. 516; s. c. 13 B. R. 472; Hazleton v. Valentine, 2 B. R. 31: s c. i Lowell. 
270). An action for escape will not lie against an officer who releases a prisoner 
in obedience to an order from a court of bankruptcy ( Thomas v. Hudson, 13 Mees. 
ft W. 353, 816, 884; Norton v. Walker, 3 Excheq. 480), nor can a State court 
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be a release,' and in such case he shall be exempt from 
such arrest when in attendance upon a court of bankruptcy 
or engaged in the performance of a duty imposed by this 
act." 

b The judge may, at any time after the filing of a peti- 
tion by or against a person, and before the expiration of 
one month after the qualification of the trustee, upon 
satisfactory proof by the affidavits of at least two persons 
that such bankrupt is about to leave the district in which 
he resides or has his principal place of business to avoid 
examination, and that his departure will defeat the pro- 
ceedings in bankruptcy, issue a warrant to the marshal, 
directing him to bring such bankrupt forthwith before the 

punish one for obeying such order (In re Kimball^ i B. R. 193; in re Hurst ^ 4 Dallas, 
387; Lyell V. Goodwin, 4 McLean, 32), since a disobedience would be contempt. 

A bankrupt who withholds money from the trustee, alleged to be lost, will be 
committed for contempt if the facts are so transparent as to rebut his allegation 
(In re Purvinc [D. C], i N. B. News, 326). 

A State court has no authority to imprison a bankrupt for failure to pay ali- 
mony (In re Houston [D. C], i N. B. News, 305; s. c. 94 Fed. Rep. 119). 

^As to the debts not affected by a discharge in bankruptcy, see 2 17. The court 
of l>ankruptcy. treating the question of the release of the debt on which the arrest 
was made or one of fact, will carefully examine all legal evidence brought before 
it on an application to discharge the bankrupt from an arrest (In re Alsberg, 16 B. 
R. 116; in re Williams 6x^ McPheeters, 11 B. R. 145; s. c. 6 Biss. 233; in re Glaser, 
X B. R. 336; s. c. 2 Ben. 180; in re Kimball, i B. R. 193), and if the debt is one not 
a£fected by a discharge in bankruptcy, the bankruptcy court will not discharge him 
from the arrest under State process. This, too, even though Rule XXX authorizes 
his release if the debt or claim is one provable in bankruptcy, that rule being 
subordinate to the provisions of this section (In re Baker [D. C.], 96 Fed. Rep. 
954), though an earlier tendency of the courts had been to rest the decision on an 
examination of the ex parte showing made before the State court issuing the war- 
rant, leaving the question of fact, the release of the debt, to be determined by the 
State court if jurisdiction in the State court appeared upon the face of the proceed- 
ings (In re Robinson, 2 B. R. 342; s. c. 36 How. Pr. 176; s. c. 6 Blatch. 253; in re 
Valk, 3 B. R. 278; s. c. 3 Ben. 431; in re Kimball, 2 B. R. 354: s. c. 6 Blatch. 292; 
s c. 2 Ben. 554). If, however, the proceeding in the State court is based on the 
fraudulent contraction of the debt on which the bankrupt is arrested, and has pro- 
ceeded to judgment, the court of bankruptcy will consider itself bound by the 
finding of facts by the State court (In re Whitehouse, 4 B. R. 63; s. c. i Lowell, 
429; Skuman v. Strauss, 52 N. Y. 404; in re Patterson, i B. R. 307; s. c. 2 Ben. 155). 

'The exemption of the bankrupt from arrest on civil process from a State court 
is not to be restricted to the particular occasions when he is physically in attend- 
ance in court, or actually engaged in performing a required duty, but is extended 
by Rule XII to the whole pericxl of time during which he is under the jurisdiction 
of the court of bankruptcy — until he is discharged or the court from any cause loses 
jurisdiction of the proc^dings (In re Lewensohn [D. C], 99 Fed. Rep. 73). 
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court for examination. If upon hearing the evidence of 
the parties it shall appear to the court or a judge thereof 
that the allegations are true and that it is necessary, he 
shall order such marshal to keep such bankrupt in 
custody not exceeding ten days, but not imprison him ; 
until he shall be examined and released or give bail con- 
ditioned for his appearance for examination, from time 
to time, not exceeding in all ten days, as required by the 
court, and for his obedience to all lawful orders made in 
reference thereto.' 

Sec id. Extradition of Bankrupts. — a Whenever 
a warrant for the apprehension of a bankrupt shall have 
been issued, and he shall have been found within the juris- 
diction of a court other than the one issuing the warrant, 
he may be extradited in the same manner in which persons 
under indictment are now extradited from one district 
within which a district court has jurisdiction to another. 

Sec. II. Suits by and Against Bankrupts. — a A 

suit which is founded upon a claim from which a discharge 
would be a release, and which is pending against a 
person at the time of the filing of a petition against 
him, shall be stayed until after an adjudication or the 
dismissal of the petition ; if such person is adjudged a 
bankrupt, such action may be further stayed until the 
twelve months after the date of said adjudication, or, if 



^In its report on this act to the House on Dec. i6, 1897, the Judiciary Committee 
explained that this paragraph was only intended to apply to bankrupts who were 
about to leave the district for the sole purpose of avoiding an examination, and 
said that "if he left for other purposes, such as to better his condition, the pro- 
visions of the law will not apply to him." The warrant upon which the bankrupt 
is arrested need not state that he is to be brought before the court for examination. 
In addition to the warrant here authorized, the court may issue an order in the 
nature of a writ of ne exeat under the provisions of {2 [15] [In re Lipkie et at, 
[D. C], 98 Fed. Rep. 970). The facts and circumstances on which the affiants 
reach their conclusion as to the intention of the bankrupt must be set out [In re 
McKibben, la B R. 97; in re Hadley, la B. R. 366; ex p. Heyman, 26 L. T. N. S. 

339)- 
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within that time such person applies for a discharge, then 
until the question of such discharge is determined. ' 



^The language, "filing of a petition against him," has reference to both the 
volnntary and the involuntary bankrupt (2i[i])- It is a suit to press a personal 
liability and not one to enforce a valid lien to which the stay applies (Mason v. 
Warthens^ 14 B. R. 341^ the act not being intended to affect such liens ({67^). 
The stay will reach suits began against the bankrupt after adjudication as well as 
those pending at the time of the filing of the petition {In re Basch [D. C], 97 Fed. 
Rep. 761), though it will not be granted when the debt would not be released by a 
discharge, as alimony {In re Anderson [D. C], 97 Fed. Rep. 321), though as to 
that there is a difference of judicial opinion [In re Challoner [D. C], 98 Fed. 
Rep. 82). If, however, the enforcement of the lien will injuriously aiffect the 
estate of the bankrupt, the court will undoubtedly restrain the proceedings, 
especially when it will not injure the lienor. It is of no consequence in what 
court the proceeding^ may be pending, for a stay will reach them in a court of 
appellate as well as in a court of original jurisdiction (In re Metcalf ^ Duntan, 
2 Ben. 78; s. c. i B. R. 201; Merrill v. Glidden, 39 Gal. 559; 8. c. 5 B. R. 157; 
8. c. 2 Am. Rep. 479). And so long as the purpose is the same, the character of 
the proceedings (In re Whipple, 13 B. R. 373; in re Migel, 2 B. R. 481; in re 
Rosenberg, 2 B. R 236; in re Duncan, 14 B. R. 18; in re Schwarlz, 15 B. R. 330), 
or the stage of their advancement (In re Melcalf <&* Duncan, supra; Zimmer v, 
Sck/eeAau/, 1Z5 Mass. 52; s. c. 11 B. R. 313) is of no consequence. The applica- 
tion for the stay may 1>b made by either the bankrupt or the trustee, and probably 
by a creditor injuriously affected by the suit, to the State court (In re Froslman S* 
hicks, 15 B. R. 41), or to the bankruptcy court (In re Meyers, 1 B. R. 581; in re 
Reed, I B. R. i; in rejacoby, i B. R. 118; Sampson v, Burlon, 4 B. R. i; s. c. 5 
Ben. 325), the latter being preferable (In re Basch [D. C] 97 Fed. Rep. 761). 
When the order to stay is made by the bankruptcy court, the injunction is directed 
to the suitor and not to the State court (In re Meyers, supra), though a better prac- 
tice would be to direct it to both, since the State court is subject to the supervisory 
direction of the bankruptcy court. The action of the district court will not be 
disturbed on appeal unless it appears that there was an abuse of discretion (In re 
Lesser el al. [C. C. A.], 99 Fed. Rep. 913). When a suit is not stayed, a judg- 
ment entered in it is not a nullity (Ewarl v. Schwarlt, 48 N. Y. Superior, 390; 
Flannigan v. Pearson, 14 B. R. 37; s. c. 42 Tex, x), but its collection may be 
defeated by setting up the discharge in bankruptcy of the debt on which the 
judgment is founded [McDonald v. Davis, 105 N Y. 508) 

In considering the application for a s^ay, when the order is discretionary, the 
court should weigh the effect the stay would have on the rights of third persons 
and consider the rights the suing creditor might have against persons or bodies 
that are collaterally liable, or may become co-debtors; if the effect is injurious, ^e 
order to stay should not be made (Shellinglon v. Rowland, 53 N. Y. 371; Allen v. 
Ward, 36 N. Y. Superior, 290; Ansoma Co. v. Chimney Co., 10 B. R. 355; Meyer v. 
Aurora Ins, Co., 7 B. R. 191; Cooper v. Troy Woolen Co., \\ Abb. Pr. [N. S.], 353; 
Allen V. Soldier* s B. M. <&•/>. Co., 4 B. R. 537; Hoytv. Freel, 4 B. R. 131; s. c. 
8 Abb. Pr. [N. S.], 220: in re Gkiradelli, 4 B. R. 164; s. c. i Saw. 343). A 
judgment may be rendered in a suit commenced after adjudication in bankruptcy 
when the claim is in danger of being lost under the statute of limitations. A 
judgment so rendered will establish the claim and stop the running of the statute 
\ln re McBryde [D. C], 99 Fed. Rep. 686). 
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b The court may order the trustee to enter his appear- 
ance and defend any pending suit against the bankrupt. ' 

c A trustee may, with the approval o^ the court, be per- 
mitted to prosecute as trustee any suit commenced by the 
bankrupt prior to the adjudication, with like force and 
effect as though it had been commenced by him. 

d Suits' shall not be brought by or against a trustee of 
a bankrupt estate subsequent to two years after the estate 
has been closed. ^ 



^ Since a pending suit can ordinarily have no other substantial effect, if prose- 
cuted to a judgment, than to fix the amount of the bankrupt's indebtedness 
(Norton v. Switzer, 93 U. S. 355), if this is not disputed or the claim is not such as 
comes within the statute there can be no purpose served by the trustee appearing 
to defend, for he has his remedy in the bankruptcy court ( Trader's Bank v. Camp- 
bell, 14 Wall. 87; s. c. 6 B. R. 353; 2 Biss. 423; 3 B. R. 498. See also 257 as to 
proof and allowance of claims). A trustee should always intervene, when neces- 
sary to protect rights of estate (In re Kanavaugh [D. C], 99 Fed. Rep. 928). and 
where a suit is pending against the bankrupt in a State court by a judgment cred- 
itor and a receiver has been appointed in such case and has property of the bank- 
rupt in his possession, then the trustee should intervene to protect the rights of 
the general creditors, and to enable him so to do, the bankruptcy court will 
restrain the proceedings in the State court for a reasonable length of time (In re 
Klein [D. C], 97 Fed. Rep. 31). A creditor cannot institute an ejectment suit 
against a bankrupt or his representative in a State court aftei; adjudication if the 
effect will injure the rights of the general creditors. He must seek redress in the 
bankruptcy court (/if r^ Chambers, Calder and Co. [D. C], 98 Fed. Rep. 865). 
Yet, if for any reason he does enter his appearance, he becomes subrogated to all 
the rights of the bankrupt and may take such action relative to the proceedings as 
he deems 9Avvaa^<t (Louden v Blanford, 56 Geo. 150; Knox v. Bank, 12 Wall. 379; 
Sandfordv. Sand/ord, 58 N. Y. 67; Home Ins. Co. v. Mollis, 53 Geo. 659). 

After a trustee enters his appearance, the cause will be continued in his name 
(Ames V. Oilman, 51 Mass. 239), and while the costs which have accrued previous 
to the entry of his appearance cannot be taxed against him. yet such as are made 
afterwards may be so taxed though he is not personally liable for them unless so 
ordered by the court on the ground of bad faith or mismanagement (Norton v. 
Switzer, 93 U. S. 355; Readev. Water house, 10 B. R. 277). Where a Slate court 
has, before the filing of the petition in bankruptcy, rendered a decree in a fore- 
closure proceeding, that court retains exclusive jurisdiction for the purpose of 
selling the encumbered property, though any balance from the sale belongs to the 
trustee to protect which he should apply to the State court to be made a party and 
ask to have such balance paid him (In re Qerdes [D. C.}. 102 Fed. Rep. 318). In 
submitting himself to the jurisdiction of the State court, the trustee becomes bound 
by its action (In re Van Alatyne [D. C], 100 Fed. Rep. 929). 

'The word, suits, seems to include every form of action that may be brought 
in any court (Bailey v. Weir, 21 Wall. 342; Union Canal Co, v. Woodside, 11 Penn. 
176; Amesv. Oilman, 51 Mass. 239; Jenkins v. Bank, 106 U. S. 571: Walker v. 
Towner, 4 Dill. 165; Payson v. Coffin, 4 Dill. 386). 

*The right of Congress to enact such a limitation on suits has been upheld 
(Peiper v. Harmer, 5 B. R. 252), and it seems to supersede all other national and 
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Sec. 12. Compositions, when Confirmed. — a A 
bankrapt may offer terms of composition' to his creditors 
after, bat not before, he has been examined in open court 
or at a meeting of his creditors and filed in court the 
schedule of his property and list of his creditors, required 
to be filed by bankrupts.* 

h An application for the confirmation^ of a composition 
may be filed in the court of bankruptcy after, but not 
before, it has been accepted in writing by a majority in 
number of all creditors whose claims have been allowed, 
which number must represent a majority in amount of 
such claims, and the consideration to be paid by the 
bankrupt to his creditors, and the money necessary to pay 
all debts which have priority and the cost of the proceed- 
ings, have been deposited in such place as shall be desig- 
nated by and subject to the order of the judge. 

c A date and place, with reference to the convenience of 
the parties in interest, shall be fixed for the hearing upon 
each application for the confirmation of a composition, 
and such objections as may be made to its confirmation. 



state enactments on that subject (Freelamier <5r> Gerson v. Hoiloman, 9 B. R. 331). 
The limitation does not go to the jurisdiction of a court, and should be pleaded in 
bar (Chemung Bank v. Judstm, 8 N. Y. 254). A trustee who is barred by the limi- 
tation cannot avoid the statute by assigning his claim, since the assignee can 
become vested with no rights which the assignor does not possess (Cleveland v. 
Boerum, 24 N. Y. 613). 

^Analogous provisions: R. S. 25103A. This section is in derogation of the 
common law, and all its provisions should be strictly construed (In re Shields, 15 
B. R. 552). To be valid, the composition must be offered to all the creditors, and 
they are entitled to a reasonable opportunity to consider it (In re Rider [D.'c], 
96 Fed. Rep. 808). If a copartnership is the bankrupt, it has been held that the 
application for a composition may be made by any one of its members, all being 
unnecessary (Pool v. McDonald, 15 B. R. 560) This holding is opposed to the 
general rule which regulates the authority of the individual members of a copart- 
nership, and if necessity requires it to be made, it should at least be in the firm 
name, for it is extremely doubtful whether, under the present statute, the holding 
in Pool V. McDonald will be followed. 

'As to examination and other duties of bankrupts, see {7 and notes. It is no 
defense to an involuntary petition that the petitioning creditors have agreed to 
compromise where the composition has not been paid (Simonion v. Sinsheimer 
[C. C. A.]. 95 Fed. Rep. 948). 

"Applications for the confirmation of a composition shall be heard and decided 
by the Judge (Rule XII [3]), the opposing creditors being required to enter appear- 
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d The judge shall confirm a composition if satisfied that 
(i) it is for the best interests of the creditors ; ' (2) the 
bankrupt has not been guilty of any of the acts or failed 
to perform any of the duties which would be a bar to his 
discharge ; * and (3) the offer and its acceptance are in 
good faith and have not been made or procured except 
as herein provided, or by any means, promises, or acts 
herein forbidden.^ 

ance thereto on the day when the creditors are required to show cause, and file a 
specification in writing within ten days thereafter (Rule XXXII). This specifica- 
tion should be verified, but neglect to do so will be treated as a mere irregularity 
and may be cured by a verification nunc pro tunc (In re Wolfstein [D. C], x N. 
B. News, 202). 

^A composition "for the best interest of creditors'* should be construed as 
referring to the interests of the minority as well as the majority, otherwise the 
section would be open to constitutional objections in that it did not operate uni- 
formly, a feature which must characterize all bankrupt provisions (In re Silverman^ 
4 B. R. 523; 8. c. I Saw. 410; in re Reiman 6^ Friedlander, ii B. R. 21; s. c. 7 
Ben. 445; 12 Blatch. 562; 13 B. R. 128; Leidigh Carriage Co. v. Stengel [C. C. 
A.], I N. B. News, 296, 387; s. c. 95 Fed. Rep. 637). The court will presume the 
action of the majority to be for the best interest of all the creditors unless that 
action is assailed (In re Weber Furniture Co., 13 B. R. 559). The composition 
should not be confirmed unless it will pay each creditor as large a percentage of 
his claim as could be paid by an administration of the estate in the regular course 
of bankruptcy (In re Whipple, 11 B. R. 524; in re Reiman &* Friediander, supra; 
in re Morris, 11 B. R. 443; in re Weber Furniture Co., supra; in re Scott, Collins ^ 
Co., 15 B. R. 73). It has been said that the interest to be considered b that of 
creditors at the time of the acceptance of the composition (In re Haskell, 11 B. R. 
164). This should be accepted only as a general rule. Each case should be con- 
sidered upon its own facts, otherwise an avenue would be open for the rampage of 
fraud in all its disguises. The court should not rest its conclusion upon the 
action of the majority of the creditors, but should examine the composition. If 
it seems unreasonable or greatly disproportionate to the assets, it is the duty of 
the court to reject it, upon its own motion if necessary (Ex p. Cowen, L. R. 2 Ch. 
App. 563; Dingwellv. EduHsrds, 4 Best ft S. 738: Wells v. Hacon, 5 Best & S. 196; 
Richmond Hill Hotel Co,, L. R. 4 £q. 566; s. c. 3 Ch. App. lo; Ex p, Nicholson, L. 
R. 5 Ch. App. 332; ex p. Radclijfe Investment Co., L. R. 17 Eq. 121; ex p. Ding^ 
man, L. R. 11 £q.6o4; ex p. Birmingham Gas Light Co., L. R. 11 Eq. 204; ex p. 
Levy 6r* Co., L. R. 11 Eq. 619; Bell v. Bird, L. R. 6 Eq. 635). 

*As to acts which will prevent a discharge, see {14^. 

*Any fraud, misrepresentations, concealments, secret arrangements or under- 
standings of any nature, or by any parties or interested persons, or others in his 
behalf, whereby one creditor gains an advantage over any other, or which induces 
a creditor to accept the composition or in any way injures a creditor, will justify 
the court in refusing to confirm it (In re Sawyer, 14 B. R. 241; s. c. 4 Cent. L. J. 
470; In re Whitney, 14 B. R. x; Jackson v. Lomas, 4 Term R. 166; Leicester v. Rose, 
4 East 372; Irving V. Humphrey, Hopk. Ct. (N. Y.), 284; Graham v. Meyer, 99 N. 
Y. 611; Whiteside v. Hyman, 10 Hun. 218; Coolongv. Noyes, 6 T. R. 263; Seving 
V. Gale, 28 Ind. 486; Bean v. Amsink, 8 B. R. 228; Knight v. Hunt, 5 Bing. 432; 
Anshall v. Denby, 6 Hurl ft N. 788; Bean v. Bookmier, 7 B. R. 568: Dexter v. 
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e Upon the confirmation of a composition, the consid- 
eration shall be distributed as the judge shall direct, and 
the case dismissed. ' Whenever a composition is not con- 
firmed, the estate shall be administered in bankruptcy as 
herein provided. 

Sec. 13. Compositions, when set Aside. — a The 
judge may, upon the application of the parties in interest 
filed at any time within six months after a composition 
has been confirmed, set the same aside and reinstate the 
case if it shall be made to appear upon a trial that fraud 
was practiced in the procuring of such composition, and 
that the knowledge thereof has come to the petitioners 
since the confirmation of such composition.' 

Snow, 66 Mass. 594). Very slight evidence will be required to impote to the 
debtor a fraad perpetrated by another when it inures to the benefit of the debtor 
(In re Sawyer^ supra); but if a fraud exists and cannot be charged to the debtor, 
he may be given leave to make a new offer of composition on which the creditors 
may again act {Ex p. Harrison, 2 Buck. 247). The fact that a creditor has failed 
to get the notice required to be mailed to him under 258, will be no ground on 
which to set the composition aside {In re Rudnick [D. C.]. i N. B. News. 276; 
8. c. 93 Fed. Rep. 787). 

iWhen the case is dismissed, on the confirmation of the composition, the title 
to the property re-vests in the bankrupt (270/*). and no further order to discharge 
him from his debts is necessary {In re Bechet, 12 B. R. 201; s. c. 2 Woods, 173). 

The general rule of law that a creditor who releases his principal debtor thereby 
discharges the surety is not followed in bankruptcy, the surety not being released 
by the composition of the principal with his creditors {Mason dr* Hamilton Organ 
Co. V. Bancrost, i Abb. N. C. 415; s. c. 4 Cent. L. J. 295; ex p. Jacobs, 44 L. J. B. 
34; 2i6). If the consideration agreed upon in the composition is not paid in sub- 
stantial accordance with the terms thereof the debts remain unaffected, and the 
debtor, or bankrupt, is liable for the full amount of the original claims {In re 
Hurst, 13 B. R. 455-465; in re Reiman &* Friedlander, 11 B. R. 21; s. c. 13 B. 
R. 128; Edwards v. Coombe, 7 L. R. Com. Pleas Div. 519: in re Hatton, L. R. 7 
Ch. App. 723; Newali v. Van Prague, 9 L. R. Com. Pleas Div. 96; Goldney v. 
Lording, L. R. 8 Q B. 182; Simonson v. Sinsheimer [C. C. A.], 95 Fed. Rep. 

948). 

A discharge under a composition is a discbarge by operation of law {Ex p, 

Jacobs, 44 L. J. B. 34), and may be pleaded as a defense to any action brought on 

a claim affected by it {In re Tooker, 14 B. R. 35. See also McDonald v. Davis, 

105 N. Y. 508; Dimock v. Revere Copper Co., 117 U. S. 559; s. c. 90 N. Y. 33). It 

has been held that the confirmation of the composition conclusively settles the fact 

that every requirement of the statute has been complied with {Smith v. Engle, 14 

B. R. 481). 

*For analogous provisions, see R. S. {5X03A; for a revocation of a discharge, 
{15, and notes under the precioding section. When all the creditors of an insolv- 
ent agreed between themselves and with him, to take his property and divide it 
pro rata among them in full of their claims, some of such property being in the 
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Sec. 14. Discharges, when Granted. — a Any per- 
son may» after the expiration of one month and within the 
next twelve months subsequent to being adjudged a 
bankrupt, file an application for a discharge in the court of 
bankruptcy in which the proceedings are pending; if it 
shall be made to appear to the judge that the bankrupt 
was unavoidably prevented from filing it within such time, 
it may be filed within but not after the expiration of the 
next six months. ' 

hands of an assignee for the benefit of creditors, a composition made by them in 
snch settlement will not afterwards be vitiated on some of the creditors dissenting 
therefrom and procuring an adjudication in bankruptcy against such insolvent for 
having made the general assignment referred to (Botta v. Hammond et al. [C. C. 
A.], 99 Fed Rep. 916). 

^See Rule XII(3) as to applications for a discharge, approval of compositions, 
injunctions, etc. ; Rule XXXI as to petition for discharge; Rule XXXII as to oppo- 
sition to discharge; Rule XXXIV as to costs in contested adjudications; Rule 
XXX V(4) and {51(2) as to payment of filing fees. See also {5 as to partners; 
{16 as to co-debtors; {17 as to debts not affected by a discharge, and {38(4) rela- 
tive to the referee's jurisdiction on applications for a discharge, together with the 
notes to these sections. 

The application for a discharge can only be filed as a matter of right within 
the year following the adjudication, and the time will not be extended unless the 
application therefor is made within eighteen months after adjudication {in re Wolff' 
[D. C], 100 Fed. Rep. 430). 

The question of discharge does not rest in discretion; it must be granted unless 
the applicant is guilty of one of the statutory offenses (in re Marshall Paper Co. 
[C. C. A.], 102 Fed. Rep. 872). He will be presumed to be so guilty as far as the 
question of a discharge is concerned, when the evidence shows a large unaccount- 
able ^rinkage of assets and a fraudulent failure to keep books {In re Caahman 
[D. C], 103 Fed. Rep. 67). To warrant a refusal to discharge, it is not enough, 
when the ground of opposition is the making of a false oath, to show that the 
bankrupt omitted from his schedule property held in his wife's name. The evi- 
dence must not only show such property belonged to the bankrupt, but that he had 
a clear knowledge of that fact (Fellows v. Prendenthal [C. C. A ], 102 Fed. Rep. 
731). If a bankrupt has made a colorable transfer of property, he should set the 
same out in his schedule of property; if he fails to do so, he will be guilty of con- 
cealing it {In re Hoffman [D. C.], 102 Fed. Rep. 979). If no objections are made, 
a discharge will be granted, for the court will not of its own motion, seek grounds 
for refusing it {In re Hizon [D. C], i N. B. News, 326; s. c. 93 Fed. Rep. 440; 
in re Holman [D. C], 92 Fed. Rep. 512; in re Schuyler, 2 B. R. 549; s. c. 3 Ben. 
200; in re Rosenfeldt, 2 B. R. 117). It is no ground for refusing a discharge that 
the applicant is a minor, if he has been manumitted {In re Brice [D. C ], i N. B. 
News, 276. 310; s. c. 93 Fed. Rep. 942), or that the applicant had been refused a 
discharge under the Act of 1867 {In re Herman [D. C], 102 Fed. Rep. 753). 
On the hearing of the application for discharge, the court will not pass upon the 
question as to whether a particular debt is excepted from its operation. That is 
no ground of opposition, it being a defense to the action if the debt is sued {In re 
RhuUasel [D. C], 96 Fed. Rep. 597; in re Peacock [D. C], 101 Fed. Rep. 560; 
in re Marshall Paper Co. [C. C. A.], 102 Fed. Rep. 872). Nor can the question 
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b The judge shall hear the application for a discharge, 
and such proofs and pleas as may be made in opposition 



of domicile be raised as an objection to a discharge {/n re Maaon [D. C], 99 Fed. 
Rep. 256: mr^Cliadell [D. C], xoi Fed. Rep. 246), thoagh if this ground ex- 
isted, the creditors may again examine the bankrupt (See §7[9]). and if the evi- 
dence on snch examination warrants, move to vacate the adjudication. Any 
ground warranting a refusal to discharge that is disclosed on the bankrupt's exam- 
ination must be proved on the issue of a discharge by evidence other than that of 
the record of the examination, for that is not admissable on such an issue {/n re 
Logan [D. C ]. 102 Fed. Rep. 876). 

The specifications opposing a discharge may be filed by any creditor whose 
name is mentioned in the schedule, whether his claim is proved or not (In re 
Frice [D. C], 96 Fed. Rep. 611). Such specifications must be full, clear and 
distinct, and based upon the statutory grounds specified in the section under dis- 
cussion (In re Hixon [D. C], x N. B. News, 326; s c. 93 Fed. Rep. 440; in re 
Thomas [D. C], z N. B. News, 329; s. c. 92 Fed. Rep. 912; In re Holman [D. 
C], 92 Fed Rep. 512; in re McQum [D. C], 102 Fed. Rep. 743) — they must be 
as specific, definite and certain as a criminal complaint (in re Hirsch [D. C], 96 
Fed. Rep. 468; in re Peacock [D. C], lox Fed. Rep. 560; in r^ Pierce [D. C], 103 
Fed. Rep. 64), though it had been held, in one of the very earliest decisions under 
the Act, that the specifications are not subject to demurrer (Anon [D. C], i N. B. 
News, 2). If the persons filing the specifications decline to produce proofs, other 
persons interested may do so (In re Houghton, xo B. R. 337). When the objections 
raised to a discharge are overruled and a discharge ordered, the certificate thereof 
will not issue until the expiration of ten days after such order (In re Hirsch [D. 
C], 96 Fed. Rep. 468). 

Under the former Acts, it was held that where a member of a partnership filed 
an individual petition in which he asked for a discharge from all his provable 
debts, the same warranted a discharge from both individual and partnership lia- 
bilities (In re Pierson, 10 B. R. 107; JViikins v. Davis, 15 B. R. 60; in re Downing, 
3 B. R. 748; s. c. I Dill. 33; in re Stevens, 5 B. R. XX2; s. c. x Saw. 397: in re 
Frear, i B. R. 660; in re Grady, 3 B. R. 227; in re Abbe, 2 B. R. 75; in re Leland, 
5 B. R. 222; West Phila. Bank v. Gerry, 106 N. Y. 467). This rule met with oppo- 
sition on the ground that partnership assets did not pass to the trustee (Crompton 
V. ConkHng, 15 B. R. 4x7; Trimble v. More, x5 J. 8c S. [N. Y. Superior Ct.]. 340: 
inre Shepard, 3 B. R. X72; inre Noonan, 10 B. R. 33x). However forcible that 
objection might have been, it can hardly be tenable under the present Act, for 
ample provision is made to distribute among creditors every form of assets belong- 
ing to a bankrupt (See {{5, 70). Notwithstanding, it has been held under the 
present Act that when the partnership as such is not in bankruptcy, individual 
members are not entitled to a discbarge affecting firm debts (In re Meyers [D. C], 
96 Fed. Rep. 408. See also in re McPaun, subter). It would be difficult to 
harmonize such a holding with the spirit of the present Act, for a rule so broad 
would result in denying the benefits of the Act to individual members of a firm 
when it would be impracticable to procure an adjudication as to the firm. The 
better, and no doubt true rule, is that first stated, that on an individual petition, 
one is entitled to a discharge of both individual and firm debts. Such a discharge 
will be granted under the present Act, but the petition should set forth the names 
of the partners and pray for a discharge from firm debts; the schedule should list 
both the petitioner's individual property and debts, and the property and debts of 
the firm; notices to the creditors should inform them that firm debts are affected and 
that a discharge from their debts is prayed; and notices of the filing of the petition 
and creditors' meetings should be sent to the other partners of the firm (In re 
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thereto by parties in interest, at such time as will give 
parties in interest a reasonable opportunity to be 
fully heard, ' and investigate the merits of the applica- 
tion, and discharge the applicant unless he has (i) com- 
mitted an offense punishable by imprisonment as herein 
provided;* or (2) with fraudulent intent to conceal his true 

Laughlin [D. C.]. 96 Fed. Rep. 589; in re Hartman [D. C], 96 Fed. Rep. 593; 
in re McFaun [D. C], 96 Fed. Rep. 592; in re Russel [D. C], 97 Fed. Rep. 32). 

When a firm is the bankrupt, the court may refuse it a discharge and grant a 
discbarge to individuals of it, or vice versa (/m re George <&* Proctor^ i Lowell, 409: 
in re Schofield, 3 B. R. 551; in re Downing, 3 B. R. 748; Chemical Nat. Bank v. 
Meyer [D. C], i N. B. News, 304: s. c. 92 Fed. Rep. 896). In view of this, the 
partnership petition for a discharge should incorporate a prayer for the individual 
discharge of the members composing the firm. The omission of such a prayer, 
however, is not fatal, since any individual member is entitled to file an individual 
application for a separate discharge the same as though an individual petition for 
adjudication bad been filed {In re Meyers [D. C], 97 Fed. Rep. 757). 

When an issue on a discharge is referred to a referee to take testimony, his 
record should show the proceedings (Mahoney v. Ward [D. C.]. 100 Fed. Rep. 
278), and he should not only report the evidence and his rulings, but also findings 
and recommendations (In re Kaiser [D. C], 99 Fed. Rep. 289), though he has no 
authority to grant a discharge (Anon [D C], i N B. News. 2; in re McDuff [C. 
C. A.], loi Fed. Rep. 241). A discharge will not relieve a bankrupt from the 
payment of a fine imposed by a court of law {In re O'Donnell [D. C.], z N. B. 
News, 59), nor will it affect a lien acquired more than four months before the 
petition was filed {In re Blumberg [D. C], i N. B. News, 258; s. c. 94 Fed. Rep. 
476). To get the benefit of it. the discharged bankrupt must appear and plead it 
{In re Wesson [D. C], 88 Fed. Rep. 855; in re Rhutassel [D. C.]. 96 Fed. Rep. 
597; in re Peacock [D. C.l. loi Fed. Rep. 560; in re Marshall Paper Co. [C. C. 
A.]. 102 Fed. Rep. 872), tne last case holding that a limited judgment might be 
taken against him in order to enforce a secondary liability. 

^This hearing can only be had before the judge (}38[4] ), the referee not having 
power to grant discharges (Ruling by Judge Thompson: Anon, supra; in re McDuB, 
supra. See also {38 as to the jurisdiction of referees). The referee may issue 
the order fixing the time for the hearing ({38; in re Gettleson, i B. R. 604: in re 
Bellamy, 1 B. R. 96; s. c. i Ben. 426), and give the notice required ({58). The 
creditors are entitled to a notice in writing, mailed to them ten days before the 
hearing (258[2]), sent to such address as they may desire (Rule XXI), and to such 
other notice as the court shall direct (258^; {28). The right to appear at the 
hearing and object to the discharge is not limited to the creditors, but anyone 
having an interest may do so {In re Sheppard, i B. R. 439), even though the claim 
of the creditor so objecting be not yet proven (In re Book, 3 McLean, 317), whether 
it is contingent and unliquidated, or whether it is simply an interest in the surplus 
moneys and not against the bankrupt at all (Inre Traphagan, i N. Y. Leg. Obs. 98). 

'The applicant only can be the bankrupt, or if a partnership, a member of it, 
and the offenses of which he may be guilty so far as his own estate is concerned 
and which are expressly punishable by imprisonment, are (a) knowingly and 
fraudulently concealing from his trustee property belonging to his estate, {b\ mak- 
ing a false oath or account in relation to the proceedings in bankruptcy, or {c\ 
extorting or attempting to extort money or property as a consideration for acting 
or forbearing to act in bankruptcy proceedings ({29^ [i, 2, 5]). These are the 



§ 14.] DISCHARGES, WHEN GRANTED. 49 

financial condition and in contemplation of bankruptcy, 
destroyed, concealed, or failed to keep books of account 
or records from which his true condition might be ascer- 
tained. ' 

only groaDds. under this subdivision of the paragraph, which will authorize the 
court to refuse a discharge. It has been held, however, that a false oath made in 
the examination provided for in {7(9) is no ground for refusing a discharge as the 
testimony so given could not be used to convict him of the offense (In re Marx 
£t al. [D. C.]. X02 Fed. Rep. 676). The court may also punish by imprisonment 
one who is guilty of any other violation of the act i\^\A% 13]), or who shall be 
adjudged guilty of contempt before referees ({2 [13. 16], {41). The intention of 
Congress, however, was not to make the bankrupt's ^ilure to perform the duties 
set out in {7. or the offenses punishable as contempts, grounds for a refusal to 
discharge. These were made grounds in the original draft of the bill that became 
the present law, but were stricken out before its passage as a consession to the 
opposition. 

It has been held that the concealment must be actual and not constructive 
(Sih/erman v. BagUy, 3 Mass. 487), but this should be interpreted as embracing 
any fictitious or colorable alienation of property for the purpose of misleading as 
to the real ownership, or as to interests therein belonging to the bankrupt (In re 
Wiiliams, 3 B. R. 286; s. c. i Lowell, 406; (XNeill v. Glover, 5 Gray, 144: in re 
Husiman, 2 B. R. 437; inre Welch [D. C], xoo Fed. Rep. 65; in re Quackenbush 
[D. C], 102 Fed. Rep. 282; in re Hoffman [D. C], 102 Fed. Rep. 979). It 
will be a concealment within the meaning of this act to omit from the 
schedule of assets certain of his property, especially where the bankrupt 
testified falsely as to the ownership of bis business (/» re Lowenatein 
[D C], I N. B. News, 329), or when property which is shown to have been in his 
possession some months before his bankruptcy disappears without a reasonable 
explanation (In re Pinkelstein [D. C], loi Fed. Rep. 418). This is especially true 
when the bankrupt's books of account which were in his possession at the time of 
bankruptcy have been intentionally suppressed or mutilated (In re Mendelsohn 

(D. C.l 102 Fed. Rep. 219), or as to assets which vest in the trustee (In re Roy 
D. C.J, 96 Fed. Rep. 400). A bankrupt, however, will not be considered as 
making a false oath in swearing to a schedule from which assets are omitted through 
mistake or inadvertence, the same being, therefore, no ground for refusing a discharge 
(/» r^ Crenahaw [D. C], 95 Fed. Rep. 632); in re Roy [D. C], 96 F. R. 400; in re 
Hirsch [D C], 96 Fed Rep. 468), or having listed all his property in his schedules, 
affixed thereto a valuation placed thereon by appraisers several years before, 
though such value be much below its present market value (In re McBryde [D. C], 
99 Fed. Rep. 686), nor in making an affidavit that he cannot obtain the sum 
required for filing fees, though friends would have advanced the amount if 
requested, he not being required to solicit loans for that purpose, to pay it out of 
his exemptions, or out of money earned after filing his petition (Sellers v. Bell 
{C. C. A. J, 94 Fed. Rep. 801). Neither is the fact that a debt was created by fraud 
or false representations a ground for opposing a discharge (In re Black [D. C], 
97 Fed. Rep. 493; in re Peacock [D. C.J, loi Fed. Rep. 560), the scope of the 
discharge being a matter for after consideration if questions relative to it arise 
\In re Muesey [D. C ], 99 Fed Rep. 71). 

^The fraudulent intent and contemplation of bankruptcy must both be proved 
(In re Marston, 5 Ben. 313). for they are questions of fact which the courts will 
not infer. (See notes to {3 a and b,) The "contemplation of bankruptcy," as used 
in this section means an intention to become a voluntary bankrupt, or the doing 
of an act enabling creditors to obtain an involuntary adjudication in accordance 
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c The confirmation of a composition shall discharge the 
bankrupt from his debts, other than those agreed to be 
paid by the terms ' of the composition and those not 
a£fected by a discharge. ' 

Sec. 1 5. Discharges, when Revoked. — a The judge 
may, upon the application of parties in interest who have 
not been guilty of undue laches,' filed at any time within 
one year after a discharge shall have been granted, revoke 
it upon a trial if it shall be made to appear that it was 
obtained through the fraud of the bankrupt, and that the 

with the provisions of a law in existence at the time of the "contemplation** (In re 
Carmichael [D. C.]. 96 Fed. Rep. 594; in re Hirech [D. C], 96 Fed. Rep. 468). 
Books need not be kept in any particular form; memoranda, receipts, etc., 
showing payments, assets and liabilities, as well as stock on hand seem to be suffi- 
cient (In re Mackay, 4 B. R. 66; in re Solomon, 2 B. R. 285; in re Newman, 2 B. R. 
302; s. c. 3 Ben. 20; inre Beliis ^ Miliigan, 3 B. R. 496; s. c. 4 Ben. 53; in re 
Holts [D. C], I N. B. News, 204). The creditors who oppose a discharge for 
failure to keep books, must prove that the failure was * 'with fraudulent intent to 
conceal his [bankrupt's] true financial condition** (In re Schertser [D. C], 99 Fed. 
Rep. 706). The failure to keep books of account regarding property bought with 
money obtained by surrendering policies of life insurance payable to his wife, is 
no ground for refusing the bankrupt's discharge, for the reason that such property 
belongs to his wife (/» re Dews [D. C.]. i N. B. News, 411). Neither is the 
destruction or concealment of books, or failure to keep them prior to the passage of 
the act, grounds of opposition (In re Shorer [D. C], i N. B. News, 331; in re Cohn 

gD. C], I N. B. News, 330; in re Holman [D. C], 92 Fed. Rep. 512; in re 
horcr p. C.l, 96 Fed. Rep. 90; in re Stark [D. C], 96 Fed Rep. 88, 90; in re 
Hirsch [D. C.J, 96 Fed. Rep. 468), or a failure to keep them properly subsequently 
thereto, if the evidence does not show his failure to be with a fraudulent intent to 
conc^ his financial condition in contemplation of bankruptcy (In re Brice |T). C], 
Z02 Fed. Rep. 114). In all cases, the party opposing a discharge has the ourden 
of provins or establishing the grounds oi opposition set out in his specifications 
(In re Hirsch [D. C], 97 Fed. Rep. 571; in re'P\ni\vp% et al. [D. C], 98 Fed. 
Rep. 844). The form of a discharge should be made to cover the individual or 
firm liabilities, or both if a firm is in bankruptcy (In re Qay et al. [D. C], 98 Fed. 
Rep. 870). without any reservation relative to debts which may not be affected by 
the discbarge, the scope of the discharge to be determined in the future when the 
question relative to such debts arises (In re Mussey [D. C], 99 Fed. Rep. 71). 

^See {12 and notes as to confirmation of compositions. 

'Laches has been defined "as such neglect or omission to assert aright, as 
taken in conjunction with Ispse of time, more or less great, and other circumstances 
causing prejudice to an adverse party, operates as a bar in a court of equity.*' As 
no one is ever required by law or equity to do the impossible, it follows that before 
one can be charged with laches, he must have neglected to assert his right after 
he had knowledge of it. He must do so, however, within the year. If he does 
not do so, he will then be barred, not by laches, but by the statutory limitation. 
For a full discussion of the subject of laches, see 12 Am. & Eng. Ency. of Law, 
533"550* Also in re BncAs/ein, 17 B. R. i; 6^. S. Bank v. Cooper, 20 Wall. 171; 
lattlefieldv. Delaware 6/* Hudson Canal Co., 4 B. R. 257. 
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knowledge of the fraud has come to the petitioners since 
the granting of the discharge, and that the actual facts did 
not warrant the discharge. ' 

Sec. 1 6. Co-Debtors of Bankrupts. — a The liability 
of a person who is a co-debtor with, or guarantor or in any 
manner a surety for, a bankrupt shall not be altered by 
the discharge of such bankrupt.' 

*The Court of Bankruptcy has exclasive jurisdiction to revoke a discharge 
regular on its face (Corey v. RipUy^ 4 B. R. 503; s. c. 57 Me. 69; Dudley v, 
Maykew, 3 N. Y. 10; Stevens v. Evam, 2 Barr, X157; Bestonv. Shaw^ i Met. 130; 
Cam, Bank of Manchester v, Buckner^ 20 How. 108; Stetson v, Bangor^ 56 Me. 286; 
Sturgis V. Crowinshield, 4 Wheat. 122), and that jurisdiction can be exercised only 
oar applications filed within the period of limitation fixed by the statute— one year 
after the discharge [Corey v. Ripley^ 4 B. R. 503; Way v Howe, 4 B. R. 677; 8. c. 
108 Mass. 502: Hudson v. Bingham, 8 B. R. 494; s. c. 12 A. L. Reg. 637; Alison 
V. Robinett, 9 B. R. 74; s. c. 37 Tex. 56: Reed v. Bullington, 11 B. R. 408; s. c. 49 
Miss. 223; Stevens V. Brown, 11 B. R. 568; s. c. 49 Miss. 597; Smith v. Ramsey, 
15 B. R. 447; 8. c. 27 Ohio St. 339; Synumds v. Barnes, 6 B. R. 377; 8. c. 59 Me. 
Z91; Burperv. Sparhawk, 4 B. R. 685; 8. c. 108 Mass. iii; Payne v. Able, 4 B. R. 
220: s. c. 7 Bush [Ky.]. 344; Black v. Blazo, 13 B. R. 195; s. c. 117 Mass. 17; 
Bank V Olcott, 46 N. Y. 12; Parker v. Atwood, 52 N. H. 181; Oates v, Parrish, 47 
Ala. 157; Seymour V. Street, 5 Neb. 85; Stem v. Nussbaum, 5 Daly [N. Y.], 382; 
in re Archenbrown, 11 B. R. 149; Pickett v. McGavitt, 14 B. R. 236; Commercial 
Bank of Manchester v. Buckner, 20 How. 108). When the petition shows that the 
bankrupt concealed assets, swearing falsely to his schedules, it establishes a prima 
facie case and will be referred to the referee to take proofs, upon due notice to the 
bankrupt (In re Meyers [D. C], 100 Fed. Rep. 775). 

*A discharge is a personal release and it cannot be pleaded as a defense by one 
to whom the bankrupt has fraudulently conveyed property so as to defeat a judg- 
ment creditor's suit against him and the bankrupt, when the latter fails to appear 
and plead his discharge (Moyerv. Dewey, 103 U. S. 301). The surety on a bail 
bond, however, is at liberty to plead the discharge within the time he is entitled to 
surrender the principal (Richardson v, Mclntyre, 4 Wash. C. C. 412; Kane v. 
Ingraham, 2 Johns. Cas. 403; Hayton v. Wilkinson, i Hall's Am. L. ]. 260; Olcott 
v. Lilly, 4 Johns. 407; Thome v. Brown, 9 Watts, 288). This is on the theory that 
the liability has not become fixed by the happening of the contingency specified in 
the bond; and when that is true of other bonds, the same rule will undoubtedly be 
applied (Wolf v. Stix, 99 U. S. i; Carpenter v. Terrill, 100 Mass. 450; Hamilton v. 
Bryant, 14 B. R. 479; s. c. 114 Mass. 543: Braley v. Boomer, 12 6. R. 303; s. c. 
116 Mass. 527; fohnson v. Collins, 12 B. R. 70; s. c. 117 Mass. 343; Odell v. 
Wootten, 4 B. R. 183; s. c. 38 Geo. 225), though if the bond is in the nature of a 
substituted security, such as a bond given to dissolve an attachment, or a replevin 
bond, it has been said that the court will not permit the surety to plead the bank- 
rupt's discharge, but will proceed to judgment for the purpose of holding the surety 
Un re Marshall Paper Co. [C. C. A.], 102 Fed. Rep. 872; Holyoke v, Adams, 10 
B. R. 270: s. c. I Hun. [N. Y.], 223; [afiBrmed] 59 N. Y. 233; McCombsv. Allen, 
z8 Hun. 190; [affirmed] 82 N. Y. 114: Bond v. Gardner, 4 Binn. 269; in re 
Alhrecht, 17 B. R. 287; Hill v. Harding, 107 U. S. 631) The same is also the rule 
as to appeal bonds where the appellate court admits supplemental pleading; but 
where that court will not entertain such pleadings, and no matter outside the 
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Sec. 1 7. Debts not Affected by a Discharge. — a A 
discharge in bankruptcy shall release a bankrupt from all 
of his provable debts, ' except such as ( i ) are due as a tax 
levied by the United States, the state, county, district or 

record made in the lower coart will be considered by it, then the surety will be 
liable on the appeal bond {Knapp v. Anderson, 15 B. R. 316; s. c. 7 Han. 295; 
[affirmed] 71 N. Y. 466; Cornell v, Dakin, 38 N. Y. 253: Poppenkausen v. Seeley, 
3 Abb Ct. of App. Dec. 615: I/all v. Fowler, 6 Hill [N. Y ], 630: Flag^ v. Tyler, 
6 Mass. 33; Burr v, Carr, 7 Bing. 508; Southcote v. Braithwaiie, i T. R. 624). A 
creditor, it has been said, is under no obligation to appear in a bankruptcy pro- 
ceeding and object to a discharge in order to save his rights against a surety, even 
though the surety request him to do so (Ex p, Jacobs, 44 L. J. B. 34; Mason &* 
Hamlin v Bancroft, 1 Abb. N. C. 4x5; 8. c. 4 Cent. L. J. 295); yet, as to that, the 
authorities are not agreed (In re McDonald, 14 B. R. 477). Nor is he obliged to 
make himself a party to prove his claim and collect what he can from the estate 
(Clapton V. Spratt, 52 Miss. 251), for the surety has it within his own power to 
protect himself ({571). 

A joint debtor who has been discharged in bankruptcy is a necessary party to 
any proceedings to enforce a joint obligation (Jenks v. Opp, 12 B. R. 19; s. c. 43 
Ind. 108; Camp v. Gifford, 7 Hill 169: in re Marshall Paper Co. [C. C. A.], xo2 
Fed. Rep. 872). A surety who has been released from a joint obligation 
cannot be required to contribute to other co-sureties who have paid the obliga- 
tion (Tobicu V. Rogers, 13 N. Y. 59. Contra: Miller v, Gillepsie, 59 Mo 220). 

^As to what debts may be proved, see §63. Courts, other than those of bank- 
ruptcy, do not take judicial notice of a discharge. It must be pleaded as a defense, 
otherwise it will be considered waived and a valid judgment may be entered (Jenks 
V. Opp, 12 B. R. 19; s. c. 43 Ind. 108; Homer v. Spellman, 78 111. 206, 410; 
McDonald V. Davis, 105 N. Y. 508; Revere v. Dimock, 90 N. Y. 33; s. c. [affirmed] 
117 U. S. 559; Monroe v. Upton, 50 N. Y. 593; Manwarringv Kouns, 35 Tex. 171; 
Stewart v. Green, 11 Paige, 535; Wolf v. Stix, 99 U. S. i; Graham v, Pierson, 6 Hill 
24; in re Wesson, 88 Fed. Rep. 855). 

Whenever advantage is sought to be taken of a discharge as a defense, it should 
be set up either in the original or supplemental pleadings rather than by motion 
(Fellows V. Hall, 3 MacLean 281), and the plaintiff will be at liberty to reply there- 
to, setting up the fact that the debt was not released as it came within an ex- 
ception, particularly specifying the exception (Cutter v. Folsom, 17 N. H. 139). If 
a case be in a situation, or the practice of the court be such that a discharge can- 
not be pleaded before the entry of judgment, an application may be made for a per- 
petual stay of execution (Cornell v. Dakin, 38 N. Y. 253; Palmer v. Hutchins, i Cow. 
42; Baker V. Taylor, i Cow. 165; Revere v. Dimock, 90 N. Y. 33; Monroe v. Upton, 
50 N. Y. 593; Graham v. Pierson, 6 Hill 247). A practice which would serve the 
same purpose and be much less annoying and expensive, would be to open the 
judgment on motion after notice to the adverse party to admit the plea of discharge. 
This practice could be followed in all courts of record having original jurisdiction. 
(See Shurtleffv. Thompson, 12 B. R 524:8. c. 63 Me. 118; Manwarring v. Kotins, 
35 Tex. 171; Bellamy v. Woodson, 4 Geo. 175; M, L Ins. Co. v. Cameron, 1 Abb. 
N. C. 424; Humble V. Carson, 6 B. R. 84). 

A discharged debt may be revived by a definite promise to pay (Stem v. Nuss- 
baum, 5 Daly [N. Y ] 382; s. c. 47 Howard Pr. 489; Allen v. Ferguson, 9 B. R. 481; 
s. c. 18 Wall, i; Harris V. Peck, x R. I. 262; Craig v. Seitz, 63 Mich. 727: Evans v, 
Carey, 29 Ala. 99; Homer v. Speed, 2 Pat. ft H. 616). made at any time after the 
filing of the petition (yirrj^ City Ins. Co. v. Archer, 122 N. Y., and cases there 
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municipality in which he resides ; ^ (2) are judgments in 
actions for frauds, or obtaining property by false pretenses 
or false representations, or for willful and malicious injuries 
to the person or property of another ; * (3) have not been 
duly scheduled in time for proof and allowance, with the 
name of the creditor if known to the bankrupt, unless such 
creditor had notice or actual knowledge of the proceedings 
in bankruptcy ; ^ or (4) were created by his fraud, embez- 

dted; in re Monigonury, 3 B. R. 426), the moral obligation to pay being a snfficient 
consideration to sustain it (Dusenbury v. ffoyt, zo B. R. 313; s. c. 53 N. Y. 521; 14 
Abb. Pr. [N. S.] 132; Gardner v. Bowen, 23 Weekly Digest 252). Unless the 
State law requires it, the promise need not be in writing {Henley v, Lanier^ 10 B. 
R. 280; s. c. 75 N. C. 172; Apperson v. Stewart ^ 27 Ark. 619; Fraley v. Kelly ^ 67 N. 
C. 78; Hemthalv. McKea, 57 N. C. 21; Kingsley v. Cousins, 47 Me. 91). The 
promise will not be inferred, however, from such acts and statements as would 
avoid a statute of limitations. Not even the payment of interest on the discharged 
debt, or the payment of a portion of the principal, will be sufficient in itself to 
revive it {Allen v. Ferguson, 9 B. R. 481; s. c. z8 Wall, i; Lawrence v. Harrington, 
Z22 N. Y. 408; Wheeler v. Simnums, 60 Hun. 404; s. c. 39 N. Y. St. Rep. 797; 
Cambridge Inst. v. Littlefield, 60 Mass. 2zo). There must be a clear intention to re- 
vive the debt, and the best and perhaps the only safe way is to have that intention 
expressed in writing — in a promissory note or some other obligation. 

^These debts have priority, and need not be proved as other debts, the court 
determining all questions that may arise regarding the amount or legality (264)< 

*The fraud upon which the judgment is founded must be actual and not con- 
ttroctive {Neal v. Clark, 95 U. S. 704; s. c. sub nam, Neal v. Scruggs, if B. R. 
X02). and it must have existed at the inseption of the debt (Brown v. Broach, 52 
Miss. 536; in re Roy, Z3 B. R. 235; s. c. z Woods, 42; Porayth v. Vehzneyer [U. 
S. Sup. Ct.], 20 Sup. Ct. Reporter, 623). 

The judgment excepted by this subdivision, or the record on which it is based, 
must show that the action from which it springs was for the causes specified, and 
if it does not so appear, the judgment will not come within the exception, f See in re 
Patterson, 1 B. R. 307; in re IVhitehouse, i Lowell, 429; IVamer v, Cronkhite, Z3 
B. R. 52; s. c. 6 Biss. 453). It should be remembered that this exception relates 
only to judgment debts as distinguished from debts not reduced to judgments. 
The question as to whether a judgment sought to be enforced against a discharged 
bankrupt was rendered for fraud will be determined by the court from the record, 
which is conclusive, it is said in Porayth v. Vehmeytr [111.], z N. B. News, Z4Z. 
In Parker V. Whittier [C. C. A ], z N. B. News, 240; s. c. 9Z Fed. Rep. 5zz. 
however, it was held that the cause of action did not become merged in a judgment 
thereon so as to preclude the plaintiff from showing that the original debt was 
created by the fraud of the debtor. 

A judgment in an action for fraud does not include a claim by sureties on a 
replevin bond against their principals where the judgment went against the 
principals on the ground of fraud, and oa failure of the principal to pay such 
judgment, the sureties must do so (In re Bluznberg [D. C], z N. B. News, 258; 
s. c. 94 Fed. Rep. 476). 

*Under the Act of Z867, proceedings in bazikruptcy had the nature of proceed- 
ings in rem, and if the court once gained jurisdiction of the bankrupt and the 
subject-matter, its decrees were binding on all creditors whether their claims were 
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zlement, misappropriation, or defalcation, while acting as 
an officer or in any fiduciary capacity. * 

included in or omitted from the schedule, and irrespective of the notice or actual 
knowledge here specified (Raylv. Lapham, 27 Ohio St. 452; Thurmond v. Andrews^ 
13 B. R. 157; s. c. 10 Bush, 400; Piatt v. Parker, 13 B. R. 14; s. c. 11 N. Y. 
Supreme 135; s. c. 6 N. Y. Supr. 377; Lamb v. Brawn, 12 B. R. 522; s. c. 7 C. L. 
N. 363; Black V, Blazo, 117 Mass. 17; s. c. 13 B. R. 195). But whether the same 
will be true under the present statute, which expressly provides that they shall not 
be affected unless the creditor has notice or actual knowledge, depends upon the 
construction the courts will place upon "notice." As used in this section, it 
would seem that an actual notice was contemplated; but as employed in 25^. it 
appears that a constructive one will answer the requirement. The word has 
been construed with reference to discharges on compositions, and it has been held 
that the failure of a creditor to get the notice was no ground for setting aside a 
composition (/» re Rudnick Bros. [D. C], i N. B. News, 276; s. c. 93 Fed. Rep. 
787). That is a substantial holding that a constructive notice is sufficient, and it 
follows that the provable and dischargable debts will be released whether included 
in or omitted from the schedule, if the notices are given as provided for in {58. 

^It should be particularly noticed that the debts una£fected by a discharge 
under this subdivision are not simply such as spring from fraud, embezzlement, 
misappropriation or defalcation, but such as arise from these causes while the 
bankrupt has been acting as an officer or in a fiduciary capacity. The fraud con- 
templated in the second subdivision is independent of the r^ation between the 
bankrupt and the creditor; though it must bs an actual and not a constructive 
fraud (Nealv, Clark, 95 U. S. 764; s. c. 17 B. R. 102) If property comes into 
one's possession lawfully to be held as collateral and is converted, such conversion 
will not amount to a fraud within the meaning of this provision of the bankrupt 
law {Henneqtdnv. Clews, ixi U. S. 676; s. c. 77 N. Y. 427; 84 N. Y. 676). Nor 
will the failure of a factor to account or remit for goods left with him to be sold 
on commission (Cliapmanv. Forsyth, 2 How. 202; in re Basch [D. C], 97 Fed. 
Rep. 761), or the failure of commission men, collection agents, auctioneers or 
persons handling money or property for others under contract arrangements (Hoy- 
man V. Pond, 7 Met. 328; Anstillv. Crawford, 7 Ala. 333; Com, Bank v. Buckner, 2 
La. Ann. 1023). This rule is founded upon the conclusion that the relations be- 
tween the parties rested entirely in contract, the breach of which was to be con- 
sidered one of contract rather than one of trust {Chapman v. Forsyth, supra). 



CHAPTER IV. 

COURTS AND PROCEDURE THEREIN. 

Sec. 1 8. Process, Pleadings and Adjudications. — 
a Upon the filing of a petition for involuntary bankruptcy, 
service thereof, with a writ of subpoena, shall be made 
upon the person therein named as defendant in the same 
manner that service of such process is now had upon the 
commencement of a suit in equity in the courts of the 
United States, except that it shall be returnable within 
fifteen days, unless the judge shall for cause fix a longer 
time ; ^ but in case personal service cannot be made, then 
notice shall be given by publication in the same manner 
and for the same time as provided by law for notice by 
publication in suits in equity in courts of the United 
States.* 

^As to the issuance of process, summons and subpoenas, see Rule III; as to the 
filing of petitions against the same person in different districts, Rule VI; as to 
amendments, Rule XI; as to duties of Referee, Rule XII; and as to general pro- 
visions, Rule XXXVII. 

Under the U. S. equity practice, a suit is deemed to be pending after the same 
has been entered upon the docket on the return of the sabpcena as served (£q. 
Rule XVI), though a suit in bankruptcy will unquestionably be deemed com- 
menced and pending when the petition is filed (267^). rather than when the mesne 
process, subpoena, is issued (//t re Lewis [D. C], 91 Fed. Rep. 632. See also §31 
as to computation of tinfe). In view 01 the equity rules now in force, the clerk 
shall issue a subpoena (Eq. Rules VII, XII) returnable within fifteen days from the 
issuance thereof, unless the judge shall for cause extend the number of days, a 
copy of which, together with a copy of the petition, shall be served upon the 
defendant, the person against whom the petition is filed. This service snail be 
made by the marshal of the district, his deputy or some other person specially 
appointed by the court for that purpose (Eq. Rule XV), who shall serve such 
copies by delivering the same to the defendant personally, or by leaving them at 
the dwelling house or usual place of abode of the defendant, with some adult 
person, who is a member of or resident in the family (£q. Rule XIII). 

*If the defendant cannot be found within the district so as to make personal 
service of the subpoena upon him, or he shall not voluntarily appear, it shall be law- 
ful for the court to make an order directing such absent defendant to appear, plead, 
answer, or demur to the petition at a certain day therein to be designated, which 
order shall be served on such absent defendant, if practicable, wherever found; or 
where such personal service is not practicable, such order shall be published in 
such manner as the court shall direct. If the defendant does not appear and com- 
ply therewith upon proof of service or publication of the order, the court may 
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b The bankrupt, or any creditor may appear and plead 
to the petition within ten days after the return day, or 
within such further time as the court may allow. ' 

entertain jurisdiction the same as thongh the defendant had been served with 
process within the district, and proceed to a hearing and adjudication of the 
petition; but such adjudica|ion shall only affect the property of the absent defen- 
dant within the district (Act of Jane i, 1872, §13). The order must be published 
within the county and district where the defendant resides or where the major 
part of his property is situated, the court to designate the newspaper (§28). 

^The plea may embody both an answer and demurrer (Orem v. Harley, 3 B. R. 
263; in re Nickodemus, 3 B. R. 230), but if it be the latter only, and it is overruled, 
an absolute adjudication of bankruptcy may be entered (In re Benham, 8 B. R. 94). 
If the petition should not be sufficiently verified, objection should be taken to it 
before a plea and answer on the merits. otherMrise it will be waived, and this, too, 
though the court does not permit the answer to be filed (Simonson v. Sinsheimer 
rC. C. A.], 95 Fed. Rep 948). The time allowed for pleading cannot be shortened 
by a written admission of insolvency. The subpoena must be issued and no refer- 
ence can be made until such time has expired (In re L. Humbert Co. [D. C], 100 
Fed. Rep. 439). It has been held, however, that where process and time to plead 
were waived by defendant, an adjudication forthwith made would not be set aside 
npon the application of a stranger when neither the bankrupt nor any of his cred- 
itors object to the decree (In re Columbia Real EsUte Co. [D. C], loi Fed. Rep. 
965). If the allegations in the petition are uncertain or indefinite, the court, on 
motion, may dismiss the petition, or order a more definite one to be filed (In re 
Melick, 4 B. R. 97; in re Randall <Sr* Sunderland, 1 Deady, 557; s. c. 3 B. R. 18). 
Any one creditor appearing to oppose the adjudication, may interpose any plea or 
defense available to the debtor (In re Cormoall^ 9 Blatch. ZI4; s. c. 6 B. R. 305; 
in re Ouintette, 3-B. R. 566; s. c. z Saw. 47; in re Scrafford, 14 B. R. 184). The 
jurisdiction of the court may be questioned (In re IVilliams, 14 B. R. 132) as in 
any proceeding at law or in eauity, and the party opposing may introduce set-offs 
or payments made since the filing of the petition, for the purpose of showing that 
the defendant does not owe debts to the amount of one thousand dollars as pro- 
vided in section four, or that the petitioning creditors have not provable claims in 
excess of the value of securities held by them, aggr^ating five hundred dollars as 
provided in section fifty-nine (In re Cornwall, supra; in re Skelley, 5 B. R. 214; s. c. 
3 Biss. 260; in re Ouimette, supra; in re Osage R, R. Co,, 9 B. R. 281. Sm also 
in re Tierre [D. C], 95 Fed. Rep. 425; s. c. i N. B. News, 402: in re Folb [D. 
C], z N. B. News, 134; s. c.'9z Fed. Rep. 107; f if r^ Curtis ^/ a/. [C. C. A.], i 
N. B. News, 357: s. c. 94 Fed. Rep. 630; s. c. [D. C], 91 Fed. Rep. 737; in re 
Mills [D. C.j. 95 Fed. Rep. 269; Simonson v. Sinsheimer [C. C. A.], 95 Fed. 
R«). 948; in re Romanow [D. C], 92 Fed. Rep. 510; in re Beddingfield [D. C], 
z N. B. News, 385: s. c. 96 Fed. Rep. 190; in re Schwartz [D. C], z N. B. News. 
266; in re Mercur \p, C], 95 Fed. Rep. 634; and §4^ and notes thereto). If this 
were established, it would be the duty of the court to dismiss the proceedings for 
want of jurisdiction without inquiring into the questions of solvency or acts of 
bankruptcy specified in section three. It has been said that a tender of payment 
of the petitioners' debt is no defense (In re Williams ^ Co.^ 1 Lowell, 406; s. c. 
3 B. R. 286; in re Ouimette, supra). This is based on the supposition that insolvency 
exists because of which a payment in accordance with the tender would amount to 
a preference. The sufficiency of an answer to a petition in bankruptcy cannot 
be raised by a demurrer, that question being tested under the U. S. equity prac- 
tice by setting the case down for a hearing upon the bill and answer (Goldman, 
Beckmanft Co. v. Smith [D. C], z N. B. News, z6o; s. c. 93 Fed. Rep. Z82, 
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c All pleadings setting up matters of fact shall be veri- 
fied onder oath. ' 

d If the bankrupt, or any of his creditors shall appear, 
within the time limited, and controvert the facts sdleged 
in the petition, the judge shall determine, as soon as may 
be, the issues presented by the pleadings, without the 
intervention of a jury,' except in cases where a juiy trial 
is given by this act, and make the adjudication or dismiss 
the petition. 

e If on the last day within which pleadings may be 
filed none are filed by the bankrupt or any of his creditors, 
the judge shall on the next day, if present, or as soon 
thereafter as practicable, make the adjudication or dismiss 
the petition.^ 

/ If the judge is absent from the district, or the division 
of the district in which the petition is pending, on the next 
day after the last day on which pleadings may be filed, 
and none have been filed by the bankrapt or any of his 
creditors, the clerk shall forthwith refer the case to the 
referee.* 



and cases there cited). Crediton, however, are not entitled to file an answer to a 
▼olnntary petition (In re Richard [D. C.]. 94 Fed. Rep. 633). 

^Verification may not be made by attorney unless the facts are within his own 
knowledge; it is not jurisdictional, and is waived unless objected to before a plea 
and answer on the merits {/n re McNaugkion^ 8 B. R. 4^; in re Simmons, 10 B. R. 
253; M re Sargent^ 13 B. R. 144; Simonaon v. SInaheiiner [C. C. K\ 93 Fed. 
Rep. 948: LeUigh Carriage Co. ▼. Stenf el [C. C. A.], z N. B. News, 296; s. c. 
93 red. Rep. 637). 

*As to joiv trials, see §19. "The right of a trial by jury in bankruptcy pro- 
ceedings is limited to the question of insolvency of the defendant" (Simonaon ▼. 
Sin^eimer W a/. [C. C. A.], zoo Fed. Rep. 436, 429). 

*A &ilure to appear and oppose within the time limited is a default within the 
inherent authority of the court to vacate (In re Dupee, 6 B. R. 89, and cases cited; 
Thomas v. Hunter, 3 McLean, 297). See U. S. Equity Rules XVIII and XIX as 
to defaults. 

An adjudication is conclusive as to all persons not parties, and it will not be 
vacated on the petition of a stranger (In re Columbia Real Batate Co. [D. C.], 
loi Fed. Rep. 965). 

^The clerk can only refer an involuntary petition in cases where no issue is 
made by the bankrupt or creditors upon the facts set out in the petition {In re L. 
Humbert Co. [D. C], zoo Fed. Rep. 439). 
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g Upon the filing of a voluntary petition the judge shall 
hear the petition and make the adjudication or dismiss the 
petition. If the judge is absent from the district, or the 
division of the district in which the petition is filed at the 
time of the filing, the clerk shall forthwith refer the case 
to the referee, ' 

Sec. 19. Jury Trials. — a A person against whom an 
involuntary petition has been filed shall be entitled to have 
a trial by jury, in respect to the question of his insolvency, 
except as herein otherwise provided, and any act of bank- 
ruptcy alleged in such petition to have been committed, 
upon filing a written application therefor at or before the 
time within which an answer may be filed. If such appli- 
cation is not filed within such time, a trial by jury shall be 
deemed to have been waived.' 

i If a jury is not in attendance upon the court, one may 
be specially summoned for the trial, or the case may be 
postponed, or, if the case is pending in one of the district 
courts within the jurisdiction of a circuit court of the United 
States, it may be certified for trial to the circuit court sit- 

^The referee cannot make the adjudication in a case referred to him under the 
foregoing paragraph where partners of a firm not joining in the petition contest 
the adjudication of the firm; he must certify the case to the Judge for determina- 
tion (In re Murray [D. C], 96 Fed. Rep. 600). On an adjudication of a petition 
of a member of a copartnership praying a discharge from individual and firm 
debts, firm creditors may prove their claims against the estate of the individual 
under %^h {/n re Laughlin [D. C], 96 Fed. Rep. 589). See §2(18) touching tax- 
ation of costs, §5 as to partners, §14 as to discharges and §17 as to debts not 
affected by a discharge, together with the notes to these sections. 

*A11 issues of fact presented by the pleadings in an involuntary case are to be 
determined by the Judge, except when a jury trial is given by this act (§i8</). 
The cases in which such a trial is given are contained in this paragraph. It is 
given (i) in respect to questions of insolvency and (2) any act of bankruptcy 
alleged in the petition. The language of the paragraph is so clear that it would 
seem very difficult to misinterpret. Yet, the circuit court of appeals for the 6th 
circuit says: 'The right of a trial by jury in bankruptcy proceedings is limited to 
the question of insolvency of the defendant" (Simonson v. Sinaheimer et al., zoo 
Fed. Rep. 426). Had Congress intended trial by jury to be so limited, it certainly 
would have omitted the language, "and any act of bankruptcy alleged in such 
petition to have been committed." Aside from the cases specified in this section, 
the court may allow jury trials on other questions, in its discretion, the proceed- 
ings in bankruptcy being equitable in character {In re Rude [D. C], zoz Fed. 
Rep. 805). 
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ting at the same place, or by consent of parties when sitting 
at any other place in the same district, if such circuit court 
has or is to have a jury first in attendance. 

c The right to submit matters in controversy, or an 
alleged offense under this act, to a jury shall be deter- 
mined and enjoyed, except as provided by this act, accord- 
ing to the United States laws now in force or such as may 
be hereafter enacted in relation to trials by jury.' 

Sec. 20. Oaths, Affirmations. — a Oaths required by 
this act, except upon hearings in court, may be admin- 
istered by (i) referees; (2) officers authorized to admin- 
ister oaths in proceedings before the courts of the United 
States, or under the laws of the State where the same are 
to be taken; and (3) diplomatic or consular officers of the 
United States in any foreign country.' 

^Unless a bankruptcy act contains provision to the contrary, which the present 
does not. any party is entitled to have an issue of fact tried by a jury (R. S §§566, 
648. 649). This is the provision of the law-making branch of the government. The 
law-construing branch, however, evinces a disposition to limit the right of jury 
trials to questions that must be proved in establishing acts of bankruptcy (Simon- 
son V. Sinsheimer et al. [C. C. A.], 100 Fed. Rep. 426, 429). allowing it as dis- 
cretionary when other questions are at issue (/» re Rude [D. C], zoi Fed. Rep. 
805), anddenyinsit in questions of contempt (Ripon Knitting Works et al, v. 
Schreiber [D. C J, zoi Fed. Rep. 810). In none of these cases, however, did ad- 
verse claims arise. When they do. the parties interested therein are entitled to a 
jury trial in the bankruptcy court in a plenary action, tht court having no jurisdic- 
tion to summarily determine such claims (/» re Russell et al. [C. C. A.], loi Fed. 
Rep. 248). 

It has been held under the present act that the government will not pay the 
expense of a jury called in a bankruptcy case, and unless the parties provide ifor 
the same no jury will be empaneled {In re Carter [D. C], i N. B. News, 179). 
The theory on which this holding is based is that the government should not be 
put to an expense that inures to private benefit. The reasoning appears faulty and 
does not seem to be in harmony with the spirit of the Act. It might be carried to 
a ridiculous extent by saying that the parties should also provide for the pay and 
expenses of the judges, otherwise no judge would act. Congress unquestionably 
intended that the machinery of the Federal courts should be employed in bank- 
ruptcy the same as in other cases. 

'No affidavit should be taken before the attorney of record of the person mak- 
ing it (In re Nebe^ iz B. R. 289; Tayhr v. Hatch, Z2 Johns. [N. Y.], 340; Toorle v. 
Smith, 34 Kan. 27; Prynne v. Roe, 8 Oowling's Pr. Cas. 340; Vary v, Godfrey ^ 6 
Cowan [N. Y.], 587. See also "affidavits" in Am. & £ng. Ency. of Law). A 
voluntary bankrupt is not guilty of a false oath in making an affidavit that he can- 
not obtain the sum with which to pay the filing fees, though friends would advance 
the same if requested, he not being required to solicit gifts or loans, or to pay the 
same oat of his exemptions or money earned after the filing of the petition (Sellers 
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b Any person conscientiously opposed to taking an oath 
may, in lieu thereof, affirm. Any person who shall affirm 
falsely shall be punished as for the making of a false oath. 

Sec. 21. Evidence. — a A court of bankruptcy may, 
upon application of any officer, bankrupt, or creditor, by 
order require any designated person, including the bank- 
rupt, who is a competent witness under the laws of the 
State in which the proceedings are pending, to appear in 
court or before a referee or the judge of any State court, 
to be examined concerning the acts, conduct, or property 
of a bankrupt whose estate is in process of administration 
under this act. ' 

b The right to take depositions in proceedings under 
this act shadl be determined and enjoyed according to the 
United States laws now in force, or such as may be here- 



▼. BeU [C. C. A.], 94 Fed. Rep. 8oz). Nor is he so guilty in swearing to a 
schednle in which he states he has no assets when more than four months before 
his bankruptcy he transferred goods to his wife without consideration, such trans- 
fer being ▼alia as to him (/if re Crenshaw [D. C], 95 Fed. Rep. 632). 

^See R. S. §5087. Any competent witness brought before the court upon the 
order in this paragraph specified, will be obliged to produce books in his possession 
and to answer any question directly or indirectly rmating to the subjects of exam- 
ination, however he may be affected thereby, unless the answer tends to actually 
incriminate him K^*P- Campbell^ L. R. 5 Ch. App. 703; in re Fay^ 3 B. R. 660; 
in re Pioneer Paper (U., 7 B. R. 250: in re Feinberg, 3 Ben. 162; 8. c. 2 B. R. 423; 
Garrison v. Afarkley, 7 B. R. 246; in re Stuyvesani Bank, 6 Ben. 33: s. c. 7 B. R. 
445; in re Trashy 7 Ben. 60; in re Comstock, 13 B. R. 193; in re Fredenhtrg, 2 Ben. 
133; 8. c. z B. R. 268: in re Fizon ft Co. [D. C], q6 Fed. Rep. 748; in re Ifellen 
^- C.l 97 Fed. Rep. 326; in re IfcCormick [D. C.J, 97 Fed. Rep. 566; in re CUffe 
^- Cj> 97 F^' R^- 54<>* ''^ ^^ Horgan [D. C,\ 97 Fed. Rejf. 319), unless it calls 
r information of a strictly confidential nature which the witness received while 
acting in aprofessional capacity (In re Aspinwall, zo B. R. 448; in re BelHs &* Mill' 
igan, 3 B. R. Z99; 8. c. 38 How. Pr. 79), or while occupying conjugal relations (In 
re Jefferson [D. C], 96 Fed. Rep. 826; in re Mayer [D. C], 97 Fed. Rep. 328). 
The scope of all inquiries is intended to enable the trustee to find assets, or the 
creditors to discover grounds of opposition to a discharge (In re Horgan eS al, [C. 
C. A.], 98 Fed. Rep. 414). The order requiring appearance for such examination, 
is in effect a subpoena, and it "may run into any other district*' and reach a wit- 
ness living not more than one hundred miles from the place of holding court (R. 
S. §876; in re Woodward^ 8 Ben. zzs; s. c. Z2 B. R. 297). See also as to examin- 
ation of bankrupts, §7(9) and notes; and as to indemnity for expenses. Rule X. 

If the evidence on a question is balanced, the scales will be turned against him 
who neglected to take steps open to him whereby he could have in Some degree 
asserted the fact in dispute (In re Hirsch [D. C], 96 Fed. Rep. 468). 
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after enacted relating to the taking of depositions, except 
as herein provided. ' 

c Notice of the taking of depositions shall be filed with 
the referee in every case. When depositions are to be 
taken in opposition to the allowance of a claim notice shall 
also be served upon the claimant, and when in opposition 
to a discharge notice shall also be served upon the bank- 
rupt 

d Certified copies of proceedings before a referee, or of 
papers when issued by the clerk or referee, shall be ad- 
mitted as evidence with like force and effect as certified 
copies of the records of district courts of the United States 
are now or may hereafter be admitted as evidence.' 

e A certified copy of the order approving the bond of a 
trustee shall constitute conclusive evidence of the vesting 
in him of the title to the property of the bankrupt, and if 
recorded shall impart the same notice that a deed from 
the bankrupt to the trustee if recorded would have im- 
parted had not bankruptcy proceedings intervened.' 

' / A certified copy of an order confirming or setting aside 
a composition, or granting or setting aside a discharge, 
not revoked, shall be evidence of the jurisdiction of the 
court, the regularity of the proceedings, and of the fact 
that the order was made. 



*Sae R. S. §§5003-5006 inclosive. As to taking testimony, see Rule XXII; and 
relating to testimony of imprisoned debtors, Rule XXX. 

'See R. S. §§4992, 51 19. It is not nectary to introduce the whole record; 
any portion of it complete and distinct in itself may be introduced in evidence 
{muhenerv. Payson^ 13 B. R. 49; Dupuy v. Harris^ 6 B. Mon. 534; Sluldon v, 
Ciewsy 13 Abb. N. C. 40), but not for the purpose of affecting the interests of 
strangers to the bankrupt proceeding (Wilson v. Harper^ 5 Rich. [N. S.]t 294; 
PringU V. LeverUk, 97 N. Y. x8i). 

*The title of the bankrupt's property vests in the trustee the instant the adjudi- 
cation is made (see §70), the same as that of a deceased vests in an administrator, 
and like the latter, he can exercise no control over it until his bond is approved j 

and filed. A sale by the bankrupt after the order of adjudication and before the I 

qualification of the trustee conveys no title, especially if the purchaser has notice 
of the proceeding in tmnkruptcy (Davis v. Anderson^ 6 B. R. 145; in re Neale^ 3 B. 
R. 177). A certified copy of the order approving the trustee's bond, however, 
should be recorded as early as possible to protect the trustee's title. 
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g A certified copy of an order confirming a composition 
shall constitute evidence of the revesting of the title of his 
property in the bankrupt, and if recorded shall impart the 
same notice that a deed from the trustee to the bankrupt 
if recorded would impart. 

Sec. 22. Reference of Cases after Adjudication. — 
a After a person has been adjudged a bankrupt the judge 
may cause the trustee to proceed with the administration 
of the estate, or refer it (i) generally to the referee or 
specially with only limited authority to act in the premises 
or to consider and report upon specified issues; or (2) to any 
referee within the territorial jurisdiction of the court, if the 
convenience of parties in interest will be served thereby, 
or for cause, or if the bankrupt does not do business, 
reside, or have his domicile in the district. 

b The judge may, at any time, for the convenience of 
parties or for cause, transfer a case from one referee to 
another. 

Sec 23. Jurisdiction of United States and State 
Courts. — a The United States circuit courts shall have 
jurisdiction of all controversies at law and in equity, as dis- 
tinguished from proceedings in bankruptcy, between 
trustees as such and adverse claimants^ concerning the 

^Attaching creditors do not occupy the position of adverse claimants in such 
sense as to deprive the bankruptcy court of jarisdiction and necessitateproceedings 
against them by bills in equity or other plenary process (Bear et al. v. Chmae [C. C. 
A.], 99 Fed. Rep. 920). A controversy between the trustee and adverse claimants 
must have (i) respect to some property or rights of property of the bankrupt 
transferable to or vested in the trustee, (2) the suit, whether in law or equity, 
must be in the name of one of the parties descril>ed in this section and (3) against 
the other. ' 'All these three conditions must concur to give jurisdiction" (Morgan 
V, Thcmhill, 11 Wall. 65; s. c. 5 B. R. i; Knight v, Cheney, 5 B. R. 305). In 
view of these requirements, a landlord, whose rent is over-due, cannot bring eject- 
ment proceedings in a State court against the bankrupt or his representative after 
adjudication when such proceedings will injure the general creditors. He must 
seek his remedy in the bankruptcy court (In re Chmmt>er8, Calder and Co. [D. C], 
98 Fed. Rep. 865). It has been said that one who is a debtor to the bankrupt s estate 
and resists the collection of a debt does not have an ''adverse claim," an adverse 
party not necessarily being a party having an adverse claim (Backman v. Packard, 
7 B. R. 353; s. c. 2 Saw. 264), but the United States Supreme Court sajrs he has 
(Eyster v. Gaff, 91 U. S. 521). The claim need not be to the absolute property; 
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property acquired or claimed by the trustees, in the same 
manner and to the same extent only as though bankruptcy 
proceedings had not been instituted and such controversies 
had been between the bankrupts and such adverse claim- 
ants. 

b Suits by the trustee shall only be brought or prose- 
cuted in the courts where the bankrupt, whose estate is 
being administered by such trustee, might have brought 
or prosecuted them if proceedings in bankruptcy had not 

it is sufficient if it relates to a mere lien, the controversy being one for possession 
(Marskali v. Knox^ x6 Wall. 551; s. c. 8 B. R. 97), or a fund, title to which is 
claimed by the trustee and adverse party {Smith v. Mason^ 14 Wall. 419; s. c. 6 B. 
R. I ; Burbank v, Bigehw, 92 U. S. 179). The object of the provision under con- 
sideration is to prevent the bankruptcy court summarily determining disputes 
touching the title and possession of property by making strangers parties to the 
bankrupt proceedings. In view of this, the trustee cannot take possession of 
mortgaged goods in the hands of the mortgagees before bankruptcy proceedings 
were begun, for to do so would be to summarily bring strangers before the court 
of bankruptcy and determine rights which they are entitled to have settled in other 
courts (/m r^ Buntrock Clothing Co. [D. C], i N. B. News, 291; s. c. 92 Fed. 
Rep. 886, citing Yestman v. Savings Inst,^ 95 U. S. 764). Nor can he take posses- 
sion of property in the hands of strangers however they became possessed of it, if 
held adversely, on summary process (In re Cohn [D. C], 98 Fed. Rep. 75). It 
does not, however, prevent the bankruptcy court summarily enjoining strangers 
from interfering with or selling the property of the bankrupt till the dispute is 
settled (In re Ulrich, 6 Ben. 483; s. c. 8 B. R. 15), though to warrant the bank- 
ruptcy court to intervene with its restraining power, the strangers must be made 
parties to the proceedings (In re Ogles [D. C], i N. B. News, 326; s. c. 93 Fed. 
Rep. 426), which can only be done in involuntary proceedings. When a State law 
provides that the surplus of an income accruing to the beneficiary under a will 
shall be liable to claims of creditors, the same will constitute assets of a bankrupt's 
estate, and may be reduced to the possession of the trustee by summary proccHsd- 
ings in the court of bankruptcy (In re Baudouine [D. C] 96 Fed. Rep. 536). Yet, 
if the property in dispute is exempt, and has been set apart by the trustee, the 
bankruptcy court can exercise no further jurisdiction thereover — either to defend 
such property from adverse claims or enforce liens upon it (In re Qrimes [D. C], 
96 Fed. Rep. 529). See §2(6) and note as to jurisdiction over parties and 
strangers. 

As between the trustee and adverse claimants, the State courts retain jurisdic- 
tion as fully as though no bankruptcy law existed, except, perhaps, as to actions of 
replevin when brought to divest the trustee of possession of property in his hands 
(In re Russell et al. [CCA.]. loi Fed. Rep. 248). "The debtor of a bankrupt, 
or the man who contests the right to real or personal property with him, loses 
none of his rights by the bankruptcy of his adversary. The same courts remain 
open to him in such contests, and the statute has not divested those courts* of 
jurisdiction in such actions'* (Chattanooga Nat. Bank v. Rome Iron Co. et al. 
[C. C], 99 Fed. Rep. 82: Eyster v. Gaff [Supreme Court], 91 U. S. 521, citing 
Smith V. Mason^ 14 Wall. 419; s. c 6 B. R. i; Marshall v, Knox^ 16 Wall. 551; 
8. c. 8 B. R. 97; Mays v. Fritton^ 20 Wall. 414; Doe v. Childress^ 21 Wall. 642). 
It has been held, however, under the present act, that where one brings an action 
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been instituted, unless by consent of the proposed defend- 
ant' 



in a State court, without leave of the bankruptcy court, to contest the ownership of 
property which has been taken possession of by the bankruptcy court, the latter 
court will enjoin such proceedings in the former (Keegan v. King [D. C], 96 Fed. 
Rep. 758), though it will not intmere when the action regarding such property is 
trespass or trover {/n re Russell et al. [C. C. A.], zoi Fed. Rep. 248). 

When a State and a bankruptcy court have concurrent jurisdiction, that court 
which first acquires jurisdiction should retain it; and if it has in its po ssessi on, 
through its officers, by virtue of an attachment, replevin, execution or other pro- 
cess, property which under the bankruptcy act passes to the trustee, the latter 
shoukT apply to the court having originally acquired jurisdiction for its possession 
{Johnson v. Bishop, 8 B. R. 533; s. c. Wool. 324; ffaym v. Lncas, zo Pet. 400; 
Peckv. JemusSy 7 How. 612; Pnilmanv. Osborne^ 17 How. 471; Taylor v. Carryl, 
20 How. 583; The Oliver Jordan, 2 Curt. C. C. 4x4; in re Fulton, z Paine*s C. C. 
620; Freeman V, Howe, 24 How. 430; ex p, RoHnsan, 6 McLean, 333: ex p. Dorr, 3 
How. Z03; Buch V, Colbath, 3 Wail. 334), or for leave to be made a partv to such 
suit and the possession of the bankrupt's share, if any, after the termination of 
the same (/n rrOerdes [D. C], 102 Fed. Rep. 3x8). The trustee is bound 1^ 
the determination of the court after having been made a party and entered his 
appearance (In re Van Alstyne [D. C], zoo Fed. Rep. 929. See also gzz^ and 
notes). Should a decree be fraudulently entered in a State court, the bankruptcy 
court will restrain proceedings thereunder, even after the bankruptcy proceedings 
have been terminated (Southern Loan and Trust Co. v. Benbow [D. C], 96 
Fed. Rep. 5x4). 

^A district court in which bankruptcy proceedings have been commenced and 
are pending has no jurisdiction to entertain a suit by the trustee in bankruptcy 
against a person holding, and claiming as his own, property alleged to have been 
conveyed to him by the Imnkrupt in fraud of his creditors, unless the proposed 
defendant consents to such jurisdiction (Bardes v. F. N. Bank of Hawarden 
[U. S. Sup. Ct.]. 20 Sup. Ct. Reporter, 1000; Mitchell v. McClure et al. [U. S. 
Sup. Ct.]. 20 Sup. Ct. Reporter, zooo; s. c. [D. C], 9Z Fed. Rep. 621; Heath v. 



Shaffer [D. C], 93 Fed. Rep. 647; Burnett v. Mercantile Co. [D. C], 91 Fed 
Rep. 365; Camp v. Zellars [C. C. A.]. 94 Fed. Rep. 799; s. c. 36 C. C. A., 50X 
Qoodier v. Barnes [C. C], 94 Fed. Rep. 798; Hicks v. Knost [D. C], 94 Fed. 



Rep. 623; in re Baudouine [C. C. A.], xox Fed Rep. 574; Hill v. Kincell et aL 
[C. C. A.], 102 Fed. Rep. 301; in re San Qabriel Sanitorium Co. [C. C. A.], Z02 
Fed. Rep. 310). A number of courts have held the contrary of the rule just stated 
(m r^ Woodbuty ^/ tf /. [D. C.]. 98 Fed. Rep. 833; Carter v. Hobb [D. C], 92 
Fed. Rep. 394: Perkins v. McCauley [D. C], 98 Fed. Rep. 286: Shutts v. P. N. 
Bank [D. C], 98 Fed. Rep. 705; in re Hammond [D C], 98 Fed. Rep. 843; 
Pepperdine V. Headley^/a/. [D. C], 98 Fed. Rep. 863; Norcross v. Nathan 
et al, [D. C], 99 Fed. Rep. 4x4; Lehman v. Crosby et aL [D. C], 99 Fed. Rep. 
502; Cox V. Wall et al, [D. C], 99 Fed. Rep. 5^6; s. c. [C. C. A.], loi Fed. 
Rep. 403; in re Sievers [D. C], 91 Fed. Rep. 366; %n re Smith [D. C], 92 Fed. 
Rep. X33; mr^ Richard [D. C], 94 Fed. Rep. 633; in re Newlwrry [D. C], 97 
Fed. Rep. 24; Robinson v. White [D. C], 97 Fed. Rep. 33). These decisions 
were before the opinion of the Supreme Court in Bardes v. F. N. Bank tH 
Hawarden, the holding in which settles the pointon which the courts had been at 
such variance. A few courts also held that the jurisdiction of the bankruptcy, the 
circuit and the State courts was concurrent (Louisville Trust Co. v. Marx et aL 
[D. C.]. 98 Fed. Rep 456; Robinson v. White [D. C.]. 97 Fed Rep. 33), but 
these decisions, as those last cited, lose their force as authority by the holding of 
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c The United States circuit court shall have concurrent 
jurisdiction with the courts of bankruptcy, within their 
respective territorial limits, of the offenses enumerated in 
this act. ' 



Sec. 24. Jurisdiction of Appellate Courts. — a The 
Supreme Court of the United States, the circuit courts of 
appeals of the United States, and the supreme courts of 
the Territories, . in vacation in chambers and during their 
respective terms, as now or as they may be hereafter held, 
are hereby invested with appellate jurisdiction of contro- 
versies arising in bankruptcy proceedings from the courts 
of bankruptcy from which they have appellate jurisdiction 
in other cases. The Supreme Court of the United States 
shall exercise a like jurisdiction from courts of bankruptcy 
not within any organized circuit of the United States and 
from the supreme court of the District of Columbia. 

h The several circuit courts of appeal shall have juris- 
diction in equity, either interlocutory or final, to superin- 
tend and revise in matter of law the proceedings of 
the several inferior courts of bankruptcy within their 
jurisdiction.' Such power shall be exercised on due 

the tapreme conrt in the above cases. The consent of the proposed defendant as 
referred to in the supreme conrt decisions and as specified in the paragraph of the 
act under discussion, will be presumed to have been given by one who submits 
without objection to the jurisaiction of a court in which he could not properly be 
sued (In re Connolly [D. C], 100 Fed. Rep. 620). 

>The United States circuit court has no jurisdiction to set aside a fraudulent 
transfer by the bankrupt at the suit of the trustee, the "offenses enumerated in 
this act" refering to the "crimes" described in §29 (Goodier v. Barnes et al. [D. 
€.]. z N. B. News, 383; s. c. 94 Fed. Rep. 798). 

'Under the provisions of this paragraph, all questions of law are summarily 
re vi e wa ble irrespective of whether they arose in actions at law or in equity (In re 
York ^Hoover, 1 Abb. C. C, 503; s. c. 4 B. R. 479), though they must have 
arisen in the cause and relate to some action taken or order made in the course of 
a proceeding in bankruptcy (In re Jacobs [C. C. A.], 99 Fed. Rep. 539). In a 
review under this paragraph, questions of fact will not be considered (In re Rosser 
[C. C. A.]. loi Fed. Rep. 56a; Courier-Journal Job- Printini^ Co. v. Schaefer- 
Ifeyer Brewing Co. [C. C. A.], loi Fed Rep. 699: in re Bggert [C. C. A.], zoa 
Fed. Rep. 735). though the review of questions of law, while summary, is as exten- 
sive as may be had by a formal appeal under §250 in so far as the question of law 
arising in strtctljr bankrupt proceedings is concerned; but questions of fact or ques- 
tions of law arising in other than strictly bankrupt proceedinss will not be considered 
(In re Purvine [C. C. A.], 96 Fed. Rep. 192; tn re Richarda [C. C. A.], 96 Fed. 
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notice' and petition' by any party aggrieved. 
Sec. 25. Appeals and Writs of Error.^ — a That 



appeals, as in equity cases, may be taken in bankruptcy 
proceedings from the courts of bankruptcy to the circuit 
court of appeals of the United States, and to the supreme 
court of the Territories, in the following cases, to wit, (i) 
from a judgment adjudging or refusing to adjudge the 
defendant a bankrupt; (2) from a judgment granting or 

Rep. 935; in re Qood [C. C. A.], 99 Fed. Rep. 389: m r^ Jacobs [C. C. A.], 99 
Fed. Rep 539). If doubt exists as to whether one's remedy is under this or the 
next section, he may appeal and file a petition for review, and the matter com- 
plained of may be determined in either or both proceedings [In re Derby [C. C. 
A.], Z02 Fed. Rep. 808). When a case has been once before the appellate court 
and reviewed, under the provisions of this section, the decision becomes the law 
of the case, and the same question will not be again reviewed on a subsequent 
appeal or writ of error under §25 (Mutual Reserve Fund Life Asa'n v. Beattjr 
[C. C. A.], 93 Fed. Rep 747). An order of the district court will not be 
disturbed if an abuse of discretion does not appear. Such abuse is not present in 
an order fining the president of a corporation, not a party to the bankrupt pro- 
ceedings, for refusing to produce the books of the corporation for examination, the 
legitimate objects of an examination being to discover assets or grounds for oppos- 
ing a discharge (In re Morgan [C. C. A.]. 98 Fed. Rep. 414). 

Where a petition for review is filed during the term at which the order sought 
to be reviewed is made, the circuit or district court retains jurisdiction to act upon 
such petition at a succeeding term, and the time for appeal does not begin to run 
until such action is taken, any time within six months after which the petition for 
review may be filed in the circuit court of appeals (/» re Derby [C. C. A.], 102 
Fed. Rep 808). 

^For the purpose of review, the notice may be served on the attorney wha 
appears of record in the proceedings [Ala, &* Chat. R. R. Co. v. Jones, 5 B. R 97). 
If such notice is not followed up by a prosecution of the appeal, it will be dismissed 
(In re Hawry 9l Co. [D. C], z N. B. News, 398). 

'The petition should be filed without unreasonable delay and within the period 
within which an appeal may be taken (Bank v. Cooper^ 20 Wall. 171; lAtilefieldv. 
Del. 6r* H. Canal C?., 4 B R. 257), though it has been considered as within due 
time when filed before the order complained of has been carried into execution (In 
re Casey, 10 Blatch. 376; s c 8 B. R. 71). It should set out the alleged error and 
enough of the facts to enable the appellate court to fully understand the questions 
of law [In re Casey, supra). The filing of the petition does not operate as a stay of 
proceedings, so that if this is desired, application therefor shoula be made to the 
circuit court, when a stay will be granted if it appears from the showing that 
applicant would otherwise suffer further material injury (In re Oregon Bulletin Co., 
3 Saw. 529; s. c. 14 B. R. 394). 

"Relating to appeals, see Rule XXXVI, and as to review by the judge. Rule 
XXVII. The appeal provided for in this section is open to all parties to the 
bankruptcy proceedings (In re Meyer et al. [C. C. A. ] , 98 Fed. Rep. 976), and all 
questions of law, whether arising in strictly bankrupt proceedings or not, as welt 
as all questions oif fact, will be reviewed (In re Richards [C. C. A.], 96 Fed. Rep. 
935; i»r/Qood [C. C. A.], 99 Fed. Rep. 389; mr^ Jacobs [C. C. A], 99 Fed. 

Rep- 539)- 
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denying a discharge ; and (3) from a judgment allowing' or 
rejecting a debt or claim of five hundred dollars or over. 
Such appeal shall be taken within ten days after the judg- 
ment appealed from has been rendered, * and may be heard 
and determined by the appellate court in term or vacation, 
as the case may be. 



^ Under the former act, it was held that only the trustee could take an appeal 
from a decision allowing a claim (In re Troy Woolen Co.^ 9 Blatch. 191; s. c. 6 B. 
R. 16). That decision, however, was under a statute which expressly provided 
that only the trustee [there called assignee] could take such appeal (Act 1867, 28). 
The present Act does not so limit the appeal, and while it is silent on the subject, 
a fair inference would be that any party to the proceeding, whose interests have 
been injuriously a£fected by the decision, may appeal therefrom. This view 
has one decision in its support [In re Roche [C. C. A.]. loi Fed. Rep. 956), though 
another is opposed to it (Chatfield et al. v. O'Dwyer ei al. [C. C. A.], loi Fed. 
R^- 797)- tn another decision, though involving the right of an intervening 
creditor to appeal from an adjudication, the court used language to the effect that 
any creditor aSSected by any order or decree was entitled to appeal (In re Meyer 
[C. C. A.], 98 Fed. Rep. 976). 

The appeal is not confined to the allowance or rejection of creditor's claims. 
It lies from the allowance of a fee allowed the attorney for the petitioning cred- 
itors, when it amounts to $500 or more (In re Curtis et al. [C. C. A.], 100 Fed. 
Rep. 784). and from the allowance or rejection of a lien, asserted in proving a 
claim (Courier-Journal Job- Printing Co. v. Schaefer-Meyer Brewing Co. [C. C. 
A.], 1 01 Fed. Rep. 699). 

*The appeal must be taken within ten days after the decree of the district court. 
It is not enough that it be allowed, but the prayer for the appeal, its allowance, 
the citation and service thereon as well as the bond must be filed within the time 
in the district court (Norcross v. Nare 9t McCoral Mercantile Co. et al. [C. C. 
A.], loi Fed. Rep. 796). The time prescribed is jurisdictional, and unless the 
appeal is taken within it, the appellate court acquires no jurisdiction (Sedgwick 
V. Fridenherg, xi Blatch. 77; Hawkins v. Hastings, 1 Dill. 453; PVoodv. Bailey, 21 
Wall. 640: s. c. 12 B. R. 132; York v. Hoover, 4 B. R. 479; s. c. i Abb. C. C. 
503). The district court, however, may in its discretion, review the decree, 
thereby enabling an appeal to be taken within the statutory time (Stickney v. Wilt, 
II B. R. 97; s. c. 23 Wall. 150). The review on appeal contemplates a con- 
sideration of issues of fact and law (Simonson v. Shiaheimer et al, [C C. A], 100 
Fed. Rep. 426; Courier-Journal Job- Printing Co. v. Schaefer-Meyer Brewing 
Co. [C. C. A.], loi Fed. Rep. 699). 

Where an appeal was taken on an interlocutory order, not falling within the 
classes of this section, it was treated as a petition for review pursuant to {24^. the 
court remarking that its treatment was not intended as a future precedent (In re 
Russell et al. [C. C. A.], loi Fed Rep. 248). Ordinarily, the appeal would fall to 
the lot of the trustee, he being the representative of the creditors. He is not the 
representative of any particular creditor, however, and if he refused to act. the 
interest of the creditor injuriously affected by the decision would be jeopardized 
unless he was at liberty to take the appeal. There is no reason why a creditor 
should not have this privilege for he is as much a party to the proceedings as the 
trustee (Marsh v. Armstrong, 20 Minn. 81; s. c. 11 B. R. 125). 
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b From any final decision of a court of appeals, allow- 
ing or rejecting a claim' under this act, an appeal may be 
had under such rules and within such time as may be pre- 
scribed by the Supreme Court of the United States, in the 
following cases and no other : 

1. Where the amount in controversy exceeds the sum 
of two thousand dollars, and the question involved is one 
which might have been taken on appeal or writ of error 
from the highest court of a State to the Supreme Court of 
the United States ; or 

2. Where some Justice of the Supreme Court of the 
United States shall certify that in his opinion the deter- 
mination of the question or questions involved in the allow- 
ance or rejection of such claim is essential to a uniform 
construction of this act throughout the United States. 

c Trustees shall not be required to give bond when they 
take appeals or sue out writs of error. 

^Tbts is the only inttance ander this statute in which an appeal to the supreme 
court will lie — allowance or rejection of a claim. It has been said that it is within 
the power of Congress to place such limitations upon appeals as it may deem 
proper (£xp. Christy, 3 How. U. S. 292) Ordinarily that is true; but as a general 
proposition, it does not seem to be sound. A bankruptcy law is an extraordinary 
one — so much so that the privilege of enacting such laws is denied every State in 
the Union, and is only conferred upon Congress under certain definite constitu- 
tional limitations. To be valid every law enacted upon the subject of bankruptcy 
must be uniform throughout the United States (U. S. Const., Art. x, {8). This 
means that the law must be established and put into force in every State and Ter- 
ritory of the Union {Siurges v. Friedlander, ix B. R. 2x), and in every State and 
Territory it must operate the same (In re Silverman, 4 B. R. 525; in re Reiman ^ 
Friedlander, xi B. K. 21: Leidigh Carriage Co. v. Stengel [C. C. A.], i N. B. 
News, 296 387; s. c. 95 Fed. Rep. 637). A petitioner who in one State or Terri- 
tory is adjudged a bankrupt, discharged from his debts, or refused a discharge, 
under the same state of facts, in any other State or Territory should be respectively 
adjudged a bankrupt, discharged from his debts, or refused a discharge. That 
would be a uniform operation. If such condition cannot be realised, the law 
would not be uniform for the reason that it did not operate uniformly. The vari- 
ous judicial circuits may be divided in conclusions upon the same state of facts. 
They have been so divided under every former act and there is no reason to expect 
entire harmony under the present statute, for the justices of the different circuits 
are much like the members of a jury — ^if they reach different conclusions they will 
entertain them until brought into harmony by the opinion of a court uniformly 
construing the act, with which each circuit must abide. This end is not possible 
under the present statute, since there is no such court to which the litigants of the 
various districts may resort, except in the one instance of the allowance or re- 
jection of a claim, and then only in special cases. 
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d Controversies may be certified to the Supreme Court 
of the United States from other courts of the United 
States, and the former court may exercise jurisdiction 
thereoif and issue writs of certiorari pursuant to the pro- 
visions of the United States laws now in force or such as 
may be hereafter enacted. 

Sec. 26. Arbitration of Controversies.' — a The trus- 
tee may, pursuant to the direction of the court, submit to 
arbitration any controversy arising in the settlement of 
the estate. 

b Three arbitrators shall be chosen by mutual consent, 
or one by the trustee, one by the other party to the con- 
troversy, and the third by the two so chosen, or if they 
fail to agree in five davs after their appointment the court 
shall appoint the thira arbitrator. 

c The written finding of the arbitrators, or a majority of 
them, as to the issues presented, may be filed in court and 
shall have like force and effect as the verdict of a jury.' 

Sec. 27. Compromises. — a The trustee may, with 
the approval of the court,' compromise any controversy 
arising in the administration of the estate upon such terms 
as he may deem for the best interests of the estate. 

Sec 28. Designation of Newspapers. — a Courts of 
bankruptcy shall b^r order designate a newspaper published 
within their respective territorial districts, and in the county 
in which the bankrupt resides or the major part of his 
property is situated, m which notices required to be pub- 
lished by this act and orders which the court may direct to 
be published shall be inserted. Any court may in a par- 

>See Role XXXIII as to arbitrations. 

*The finding under this paragraph may be set aside or adjudged upon by the 
oonrt in like manner as a verdict wonld be. If the arbitrators are not chosen in 
strict conformity with the provisions of the preceding paragraph, the finding will 
be set aside, it being irregular for one of the arbitrators to be chosen by the trustee, 
one by the other party and the third agreed upon by the two contending parties 
(In re if cLam [D. C.I, 97 Fed. Rep. 922). 

'The approval of the court must be obtained in each case, the creditors not 
having authority to direct the trustee in the matter (In re DiUiee, 3 Ben. 354). 
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ticular case, for the convenience of parties in interest, 
designate some additional newspaper in which notices and 
orders in such case shall be published. 

Sec. 29. Offenses. — a A person shall be punished by 
imprisonment for a period not to exceed five years, upon 
conviction of the offense of having knowingly and fraudu- 
lently appropriated to his own use, embezzled, spent, or 
unlawfully transferred any property or secreted or destroyed 
any document' belonging to a bankrupt estate which came 
into his charge as trustee. 

b A person shall be punished by imprisonment for a 
period not to exceed two years, upon conviction of the 
offense of having knowingly and fraudulently ( i ) concealed 
while a bankrupt, or after his discharge, from his trustee 
any of the property belonging to his estate in bankruptcy ; * 
or (2) made a false oath^ or account in, or in relation to, 

^A document under the definition in this act is any book, deed, or instrument 
in writing (Ji [13])- 

'"Conceal" includes secrete, falsify and mutilate ({i [22]). Before a bankrupt 
can be convicted of concealing assets, it must first be shown by competent evidence 
that he was possessed of the property, or that it existed in trust for his use at the 
time of filing the petition, the burden being on those preferring the charge, and 
the bankrupt being at liberty to prove, in denial, any facts tending to show that if 
property was concealed within the meaning of the act, it was without fault on his 



part and inadvertently and not intentionally done (In re Cornell [D. C], 97 Fed. 

_ _ _ _ : 'C.]. 97 

Fed. Rep. 574; in re O'Oara [D. C], 97 Fed. Rep. 932; in re Preund [D. C.J, 



Rep. 29; in re Skinner [D. C], 97 Fed. Rep. 190: in re Hyman [D. C.J, 97 Fed. 
Rep. 195; in re Hirsch et al. [O. C], 97 Fed. Rep. 571; in re Morrow [D. C.]. 9j 



98 Fed. Rep. 81: in re DeLeeuw [D. C], 98 Fed. Rep. 408; in re McAdam [D. 
C], 98 Fed. Rep. 409; in re Wood [D. C], 98 Fed. Rep. 972; in re Ablowich et 
ai, [D. C], 99 Fed. Rep. 81), but when a large unaccountable shrinkage appears, 
together with a fraudulent failure to keep books, the o£fense will be considered as 
established (In re Cashman [D. C], 103 Fed. Rep. 67). 

*The schedule required by {7(8) must be sworn to, and if one wilfully and 
fraudulently omits from it any material asset or debt, he may be subject to punish- 
ment therefor under this section (See U. S. v. Nickels, 4 McLean, 23). A bank- 
rupt who omits items from his schedule under the advice of his attorney after fully 
and fairly submitting all the facts touching his property, is not guilty of perjury 
in so doing, there being no fraudulent intent (u. S, v. Conner, 3 McLean, 573). 
And this may be true even though he does not so submit the facts, for the oath, to 
be false, must be such as to amount to a knowing and fraudulent concealment of 
property from the trustee (In re Hirsch [D. C.J, 96 Fed. Rep. 468; in re Dews 
[D. C], xoi Fed. Rep. 549). A concealment arises if a bankrupt, in bis schedule, 
fidsely states that he is unable to find the books of account used in his business, 
and that he does not know where they are when in fact they are' in the custody of 
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any proceeding in bankruptcy ; (3) presented under oath 
any false claim for proof against the estate of a bankrupt, 
or used any such claim in composition personally or by 
agent, proxy, or attorney, or as agent, proxy, or attorney ; 
or (4) received any material amount of property from a 
bankrupt after the filing of the petition, with intent to 
defeat this act ; or (5) extorted or attempted to extort any 
money or property trom any person as a consideration for 
acting or forbearing to act in bankruptcy proceedings. 

c A person shall be punished by fine, not to exceed five 
hundred dollars, and forfeit his office, and the same shall 
thereupon become vacant, upon conviction of the offense of 
having knowingly ^i) acted as a referee in a case in which 
he is directly or mdirectly interested ; or (2) purchased, 
while a referee, directly or indirectly, any property of the 
estate in bankruptcy of which he is referee ; or (3) refused, 
while a referee or trustee, to permit a reasonable oppor- 
tunity for the inspection of the accounts relating to the 
affairs of, and the papers and records of, estates in his 
charge by parties in interest when directed by the court 
so to do. 

one of his creditors, where he knows them to be and where h& has access to them 
(In re Kamsler [D. C], 97 Fed. Rep. 194). One is not guilty of making a false 
oath who makes an affidavit that he cannot obtain the snm required for filing fees, 
though friends would have advanced the amount if requested, the bankrupt not 
being required to solicit gifts or loans from his friends for the purpose of paying the 
filing fees, to pay the same out of his exemptions, or out of money earned by him 
after the filing of the petition (Sellers v. Bell [C. C. A.]. 94 Fed. Rep. 801), nor 
for false testimony given in a State court under an insolvency proceeding, such 
testimony having b^n transcribed and filed with the referee by stipulation of the 
attorneys in lieu of an examination, the bankrupt not being a party to the agree- 
ment that it should be treated as evidence in the bankruptcy proceedings (/» re 
Qoldsmith [D. C] loi Fed. Rep. 570). Nor is one who transfers property to 
his wife, more than four months before filing his petition, guilty of making a false 
oath in swearing to a schedule in which he states that he has no property, the 
transfer being valid as to the bankrupt (In re Crenshaw [D. C], 95 Fed. Rep. 
632). A bankrupt, however, who has in his possession, at the time of filing his 
petition, money paid to him under a policy of accident insurance, is guilty of mak- 
mg a false oath in stating that he has no cash in hand (In re Roy [D. C.J. 96 Fed. 
Rep. 400). But to charge one with a false oath, the opposing creditor must set 
out a full and clear statement of the ^ts, such general charges as "withheld 
property from his creditors" not being sufficient (In re Hirsch [D. C], 96 Fed. 
Rep. 46S). See also {7(9) and notes thereto relative to false swearing by persons 
bcdng examined in bankruptcy cases. 
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d A person shall not be prosecuted for any offense aris- 
inp under this act unless the indictment is found or the 
inu)rmation is filed in court within one year after the com- 
mission of the offense. 



Sec. 30. Rules, Forms, and Orders. — a All neces- 
sary rules, forms, and orders as to procedure and for 
carrying this act into force and effect shall be prescribed, 
and may be amended from time to time, by the Supreme 
Court of the United States. ' 

Sec. 3 1 . Computation of Time. — a Whenever time 
is enumerated by days in this act, or in any proceeding in 
bankruptcy, the number of days shall be computed by 
excluding the first and including the last, unless the last 
fall on a Sunday or holiday, in which event the day last 
included shall be the next thereafter which is not a Sunday 
or a legal holiday.' 

Sec 32. Transfer of Cases. — a In the event peti- 
tions are filed against the same -person, or against different 
members of a partnership, in different courts of bankruptcy 
each of which has jurisdiction, the cases shall be trans- 
ferred, by order of the courts relinquishing jurisdiction to 

^There is a tendency on the part of District Jndges to promulgate rules for 
tfaeir particnlar districts. There b no direct or positive authority authorizing such 
practice, though (38(4) inferentially would seem to warrant it. The general rules 
adopted by the Supreme court must govern in all districts. If special rules are 
adopted, it is safe to sav they can only relate to matters which will not affect the 
rights of parties, though by special order in a parHcuiar case the rules may be 
modified so as to facilitate a speedy hearing (See Rule XXXVII). The tendency 
mings from the general practice and inherent power of courts of record to make 
their own rules. This inherent power, it would seem, cannot extend to courts of 
bankruptcy, since the tendency off sudi district rules is to detract from that uniform- 
ity of operation which must characterise bankruptcy laws and which is not essen- 
tial to other laws. See Rule XXXVII as to general provisions, and Rule XXXVIII 
as to forms. 

*In computing the four months between the commission of an act of bankruptcy 
and the filing of the petition, the day of the commission of the act is excluded and 
that of the filing of the petition included {In re Stevenaon [D. C], x N. B. News, 
3x3; 8. c. 94 Fed. Rep. xxo). A petition in involuntary bankruptcv, filed under 
this Act on Nov. i, X898, was not premature (Leidigh Carriage Co. v. Stengel 
[C. C. A.], X N. B. News, 387; s. c. 95 Fed. Rep. 637). See also (60^ and notes 
as to preferences given within four months before the filing of the petition in bank- 
ruptcy. 
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and be consolidated by the one of such courts which can 
proceed with the same for the greatest convenience of 
parties in interest.' 

^See Role VI as to petitions filed in different districts. When they are so 
filed, if a qnestion of jurisdiction arises because of the uncertainty of the bank- 
rupt's residence or domicile, proceedings under the second petition will be stayed 
that the court havingconsideration of the first petition may determine the qnestion 
(/if re Wazelbaum \D. C], 98 Fed. Rep. 589). 



CHAPTER V. 

OFFICERS, THEIR DUTIES AND COMPENSATION. 

Sec. 33. Creation of Two Offices. — a The offices of 
referee and trastee are hereby created. * 

Sec. 34. Appointment, Removal, and Districts of 
Referees. — a Courts of bankruptcy shall, within the terri- 
torial limits of which they respectively have jurisdiction, 
(i) appoint referees,' each for a term of two years, and 
may, in their discretion, remove them' because their ser- 
vices are not needed or for other cause; and ^2) designate, 
and from time to time change, the limits of tne districts of 
referees, so that each county, where the services of a 
referee are needed, may constitute at least one district. 

Sec. 35. Qualifications of Referees.^ — a Individuals 
shall not be eligible to appointment as referees unless they 
are respectively (i) competent to perform the duties of 
that ofnce; (2) not holding any office of profit or emolu- 
ment under the laws of the United States or of any State 
other than commissioners of deeds, justices of the peace, 
masters in chancery, or notaries public ; (3) not related by 
consanguinity or affinity, within the thira degree as de- 
termined by the common law, ' to any of the judges of the 
courts of bankruptcy or circuit courts of the United States, 

^The referee and trastee were designated as the register and assignee respect- 
ively under the former act. 

*For analogous provisions under former acts, see Act of x8oo, §2; 1841, {5; 
x867,*g3: R. S. (4993. See also §x8 as to courts and procedure therein. 

'For analogous provisions, see Act of 1867, {5; R. S. (4997. 
«For analogous provisions, see Act of 1867, {3: R. S. ii4994i 4995- 
"Under the common law, the degree of consanguinity is determined by counting 
up from either of the persons related to the common ancestor and then down to 
the other person related, reckoning a degree to each person ascending and de- 
scending, counting the common ancestor but once, including one of the persons 
related and excluding the other (^^<^^/<rj 5«rr^^//f iVor/!^/, 5th Ed., p. 669; 3 
Am. ft Eng. Ency. of Law, 66x). It has been held that the degree of affinity is 
reckoned in the same manner [kelfy v, Ntely^ 12 Ark. 667). 
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or of the justices or judges of the appellate courts of the 
districts wherein they may be appointed ; and (4) residents 
of, or have their offices in the territorial districts for which 
they are to be appointed. 

Sec. 36. Oaihs of Office of Referees. — a Referees 
shall take the same oath of office as that prescribed for 
judges of United States courts.' 

Sec. 37. Number of Referees. — a Such number of 
referees shall be appointed as may be necessary to assist 
in expeditiously transacting the bankruptcy business pend- 
ing in the various courts of bankruptcy.' 

Sec 38. Jurisdiction of Referees.^ — a Referees 
respectively are hereby invested, subject always to a 
review* by the judge, within the limits of their districts as 
established from time to time, with juri^ction to (i) con- 

^For analofons provisions, see Act of 1867, §3: R. S. §4995. Under Byxs «| 
the R. S., the justices of the Supreme court and the circuit and district judges im^ 

required to take the following oath : ' 'I, do solemnly swear (or adffim) 

that I will administer justice without respect to persons, and do equal right te the 

£K>r and to the rich, and that I will faithfully and impartially diacharge and per- 
rm all the duties incumbent on me as , according to the best of my 

abilities and understanding, agreeably to the constitution and laws of the United 
States: so help me God." 

'For analogous provisions, see Act 1867, §3; R. S. §4993- 

*For analogous provisions, see act 1867, {{4, 6; R. S. {{4998, 5009, 5010. As to 
orders of referee, see Rule XXIII; as to transmission of proved <^m8 to clerk, 
Rule XXIV; as to review *'by the judge of orders made by the referee", Rule 
XXVII; and as to the production of imprisocied debtor on habeas corpus , Ride 
XXX. See also (xS as to courts and procedure therein. 

The jurisdiction of a reieree cannot be first questioned on petition to review 
i/n re Bmrich [D. C], lox Fed. Rep. 231), nor collaterally assailed when the 
statute doea not therewith vest the judge alone {Gasreiier v. Sssmsr, 33 Ark. 5ae). 



«The referee's orders are reviewable (Rule XXVII; in re Scott et al. fD. C.l, 99 



Fed. Rep. 404), and when the same is desired, the petition therefor «Kist be filed 
with the reieree (/» re Schiller [D. C], 96 Fed. Rep. 400), though in a contest 
betweea ibe bankrupt and one of his crieditors, the decisions of the referee canaet 
be certified to the judge for review when the referee's finding is oot followed l^ 
any ofder made by him and the exceptant does not file a petition setting forth th« 
ecror alleged to have been committed {In re Smith [D. C], 93 Fed. Rep. 791). 
The reteee's findings on questions of fact will not be disturtMd on review nnless 
maniiestlv erroneons {In re Rone Planing if iU Co. [D. C.l. 99 Fed. Rep. 937; in 
rt WaxelbAttai [D. <€.], xox Fed. Rep. aaS). The review is not general, but ef 
the special grievance oemplaaned dL(Imre Kelly Diy-Qoods Cm. {D. C], loa Fed. 
Rep. 747). 
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sider all petitions referred to them by the clerks and make 
the adjudications or dismiss the petitions;' (2) exercise 
the powers vested in courts of bankruptcy for the admin- 
istering of oaths to and the examination of persons as wit- 
nesses and for requiring the production of documents in 
proceedings before them,* except the power of commit- 
ment ; (3) exercise the powers of the judge for the taking 
possession and releasing of the property of the bankrupt 
in the event of the issuance by the clerk of a certificate 
showing the absence of a judge from the judicial district, 
or the division of the district, or his sickness, or inability 
to act;^ (4) perform such part of the duties, except as to 
questions arising out of the applications of bankrupts for 
compositions or discharges, as are by this act conferred on 



^Only involuntary petitions in which no pleadings have been filed and volun- 
tary ones can be referred to the referee for adjudication, and these only when the 
jndge is absent from the district at the time the reference is made ({i8 [/and ^]), 
though after adjudication the judge may refer them for such action as he deems 
proper touching the administration ((22). It is the duty of the judge alone to act 
on all contested petitions (ii8[^). When a voluntary petition is filed by less than 
all the members of a firm and is contested by the members not joining, as to the 
petitioners, the petition is voluntary and as to the partners not joining, it is invol- 
untary. If such a petition be referred to the referee, he will have no jurisdiction 
to make the adjudication, and must certify it to the judge for determination (/if re 
if urray [D. C.J, 96 Fed. Rep. 600). The fact that the referee is a debtor of a 
bankrupt will not disqualify him from acting in a case referred to him (Bray ▼. 
Cobb [D. C], X N. B. News, 209; s. c. 91 Fed. Rep. 102). 

*The referee may make an order to examine a witness without a formal appli- 
cation showing the questions to be asked or what particular facts the witness is to 
be interrogated concerning {In re Howard [D. C.J, 95 Fed. Rep. 415). A witness 
cannot refuse to attend, produce books, or answer questions on technical grounds 
when summoned for examination under {21 {In re Pizen ft Co. [D. C], t^ Fed. 
Rep. 748). See also as to examination of bankrupt, (7(9): and as to the taking of 
testimony and production of witnesses before referee, {21, together with the notes 
to these sections. 

'After the case has been referred to the referee, he has authority to order 
the bankrupt to surrender to the trustee any property which he may have belong- 
ing to the estate {In re Tudor [D. C], 96 Fed. Rep. 942; in re McCormick [D. 
Cj. 97 Fed. Rep. 566; in re Schleainger [D. CI, 97 Fed. Rep. 930: in re Mayer 
[D. C.], 98 Fed. Rep. 839). It has ahio been hdd that a referee has jurisdiction 
to cite the bankrupt to appear and show cause why certain property in his posses- 
sion should not be forthwith delivered to the trustee as assets in the estate, without 
the clerk's certificate as provided for in this paragraph, and without even a copy of 
the order of reference in the case as specified in Rule XII, where a special district 
rule had been adopted to the effect that all cases are referred without special order 
to the referee (In re Oliver [D. C], x N. B. News, 329: s. c. 96 Fed. Rep. 85). 
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courts of bankruptcy and as shall be prescribed by rules 
or orders of the courts of bankruptcy of their respective 
districts, except as herein otherwise provided;' and (5) 
upon the application of the trustee during the examination 
of the bankrupts, or other proceedings, authorize the 
employment of stenographers at the expense of the estates 
at a compensation not to exceed ten cents per folio for 
reporting and transcribing the proceedings. 



Sec 39. Duties of Referees.' — a Referees shall (i) 
declare dividends and prepare and deliver to trustees divi- 
dend sheets showing the dividends declared and to whom 
payable:^ (2) examine all schedules of property and lists 
of creditors filed by bankrupts and cause such as are 
incomplete or defective to be amended ;♦ (3) furnish such 
information concerning the estates in process of adminis- 



^In the discbarge of sach duties as are contemplated by this subdivision of the 
section, the referee has authority to inquire into and determine the validity of con- 
tracts made by a corporation with its officers {In re Onibbs- Wiley Grocery Co. 
[D. C], I N. B. News, 381; s. c. 96 Fed. Rep. 183), determine the allowance of 
counsel fees {In re Scotta [D. C], i N. B. News, 326), issue injunctions and 
appoint trustees {In re Kilian [D. C], i N. B News, 267), appoint appraisers and 
order property sold free of liens (In re Styer [D. C], 98 Fed. Rep. 290). 

As to expenses of administration of a bankrupt estate, allowance of attorney fees, 
etc., see 264^, and as to the appointment of trustees, {44 and Rules XV, XVIII, to- 
gether with the notes to same relative to appointment of receiver pending that of 
trustee. In applications for a discharge referred to him. his authority is not limited 
to reporting the evidence, but he should report findings and recommendations {In re 
Kaiser [D. C], 99 Fed. Rep 689), but he cannot grant the discharge, and that 
duty cannot be delegated to him {In re McDuff [C. C. A.], loi Fed. Rep. 241). 

*For analogous provisions, see R. S. {{4998, 5000, 5001; Act of 1867, {{4 and 
5. See also Rule II as to endorsing papers, Rule III as to blanks to be furnished 
referee, Rule X as to referee's authority to require indemnity for expenses, Rule 
XII as to references of cases to and scope of referee's authority. Rule XVI as to 
notice to trustee of appointment, Rule XXI relating to proof of debts. Rule XXII 
touching the taking of testimony, Rule XXIII as to arbitrations. Rule XXVI as to 
referee's accounts. Rule XXVII as to review of referee's action by the judge and 
Rule XXIX as to payment of money out of deposit. 

*As to the declaration and payment of dividends, see §65 and notes thereto. 

^As to the contents of and duty of bankrupt to fill schedules, see §7(8) and 
notes thereto. As to the manner in which the schedule should be .drawn, see 
Rule V; as to the duty of petitioning creditors to file, Rule IX; and as to the right 
to amend, Rule XI. 

The schedules are not a part of the petition, and an adjudication in bankruptcy 
need not be postponed awaiting their amendments {In re Patterson^ i Ben. 517; s. 
c. z B. R. 125). 
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tration before them as may be requested by the parties in 
interest ; ' (4) give notices to creditors as herein provided ; ' 
(5) make up records embodying the evidence, or the sub- 
stance thereof, as agreed upon by the parties in all con- 
tested matters arising before them, whenever requested to 
do so by either of the parties thereto, together with their 
findings therein, and transmit them to the judges ; ^ (6) 
prepare and file the schedules of property and lists of 
creditors required to be filed by the bankrupts, or cause 
the same to be done, when the bankrupts fail, refuse or 
neglect to do so ; (7) safely keep, perfect, and transmit to 
the clerks the records, herein required to be kept by them, 
when the cases are concluded; (8j transmit to the clerks 
such papers as may be on file before them whenever the 
same are needed in any proceedings in courts, and in like 
manner secure the return of such papers after they have 
been used, or, if it be impracticable to transmit the original 
papers, transmit certified copies thereof by mail ; (9) upon 
application of any party in interest, preserve the evidence 
taken or the substance thereof as agreed upon by the 
parties before them when a stenographer is not in atten- 
dance ; and (10) whenever their respective offices are in 
the same cities or towns where the courts of bankruptcy 
convene, call upon and receive from the clerks all papers 
filed in courts of bankruptcy which have been referred to 
them.* 

b Referees shall not (i) act in cases in which they are 
directly or indirectly interested ; (2) practice as attorneys 

^It 18 an offense fcnr the referee to refase parties in interest a reasonable oppor- 
tunity to inspect acconnts, papers and records relating to a bankrupt estate 
(§2943]). The trustee must also furnish information (§47[5]). and the accounts 
and papers of both officials must be open to the inspection of officers and interested 
parties (J49). 

*See §58 touching notices to creditors. 

*See S42 as to the records of referees, and §2(10) relative to the duty of the 
court [judge] in regard to the findings. 

^See §511(3) and Rule XII[i] as to duty of clerk to transmit or deliver papers in 
matters referred to the referee. Proofs of claims and other papers filed subse- 
quently to the reference, except such as call for action by the judge, may be filed 
either with the referee or with the clerk (Rule XX). 
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and counselors at law in any bankruptcy proceedings ; or 
(3) purchase, directly or indirectly, any property of an 
estate in bankruptcy/ 

Sec. 40. Compensation of Referees.' — a Referees 
shall receive as full compensation for their services, pay- 
able after they are rendered, a fee of ten dollars deposited 
with the clerk at the time the petition is filed in each case, 
except when a fee is not required from a voluntary bank- 
rupt, ^ and from estates which have been administered 
before them one per centum commissions on sums to be 
paid as dividends and commissions, or one-half of one 
per centum on the amount to be paid to creditors upon 
the confirmation of a composition.^ 

b Whenever a case is transferred from one referee to 
another the judge shall determine the proportion in which 

^The violation of the first and third subdivisions of this paragraph is an 
offense punishable nnder {29^. It has been held, however, that a referee is not 
directly or indirectly interested within the meaning of the Act when he acts in a 
case where he is a debtor to the bankrupt (Bray v. Cobb, x N. B. News, 209; s. c. 
92 Fed. Rep. 102). 

>For analogous provisions, see R. S. §§5008 and 5125; Act of 1867, §§4 and 5. 
See also Rule XXXV as to compensation of clerks, referees and trustees. 

'The filing fee paid by a partnership bankrupt is all the fees reauired under the 
Act, notwithstanding that the members of the firm receive individual discharges, 
as all steps or actions constitute but one proceeding (In re Langslow et aL [D. C.l, 
98 Fed. Rep. 869: in re Oay et al. [D. C], 98 Fed. Rep. 870). It has been held, 
however, in an opinion that seems inharmonious with both the terms and spirit of 
the statute, that for services rendered after the application for a discharge on an 
issue framed in opposition thereto, the referee is entitled to fees in addition to 
those provided for in this section (Fellows et al. ▼. Frendenthal [C. C. A.], 102 
Fed. Rep. 731). The holding is based upon the conclusion that the referee in 
sach case does not act in the capacity of referee, but as a special master. See 
{51(2) as to when a voluntary bankrupt is excused from paying filing fees. 

^The commissions and fees provided for in this paragraph are not payable until 
the work of the referee is completed, and this stage is marked by the transmission 
of his records to the clerk ({39(7]). after which the clerk pays the fee (isiM). "A 
dividend in bankruptcy is a parcel of the fund arising from the assets of tne estate, 
rightfully allotted to a creditor entitled to share in the fund, whether in the same 
proportion with other creditors, or in a different proportion" (In re Barber et al, 
[D. C, Minn.], 97 Fed. Rep. 547). The case cited forther holds that referees and 
trustees are entitled to commissions on money paid on secured debts, a conclusion 
which other courts have been unable to reach (In re Slevin, 4 Dill, 131, Fed. Gas. 
No. 12,942; in re Sabine [D. C], i N. B. News, 312; in re Ft. Wayne Electric 
Corp. [D. C], X N. B. News. 301; s. c. 94 Fed. Rep. 109; in r^ Fielding [D. C], 
96 Fed. Rep. 800). The commissions must be computed by the per cent. ; they 
cannot be "lumped" (In re Carolina Cooperage Co. [D. C], 96 Fed. Rep. 950). 
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the fee and commissions therefor shall be divided between 
the referees. 

c In the event of the reference of a case being revoked 
before it is concluded, and when the case is specially 
referred, the judge shall determine what part of the fee 
and commissions shall be paid to the referee. 

Sec. 41. Contempts before Referees.' — a A person 
shall not, in proceedings before a referee (i^ disobey or 
resist any lawful order, process or writ;' (2) misbehave 
during a hearing, or so near the place thereof as to ob- 
struct the same; (3) neglect to produce, after having been 
ordered to do so, any pertinent document; or (4) refuse to 
appear after having been subpoenaed; or, upon appearing, 
refuse to take the oath as a witness ; or, after having taken 
the oath, refuse to be examined according to law.^ ^ro- 
vided, That no person shall be required to attend as a wit- 
ness before a referee at a place outside of the State of his 
residence, and more than one hundred miles from such 
place of residence, and only in case his lawful mileage and 
fee for one day's attendance shall be first paid or tendered 
to him.* 

^For analogous provisions, see R. S. 224999, 5002, 5005, 5006; Act of x8oo, 
2214. 15; Act of 1867, 224. 5. 7- 

'Where one is properly sabpcenaed and refuses or neglects to attend, he can 
purge himself of the contempt by showing that he lives outside the State or more 
than one hundred miles from the place where he is subpoenaed to attend (See R. S. 
§876). The disobedience of an order requiring the bankrupt to pay over to the 
trustee money belonging to the estate will be punished as contempt (In re Purvine 
[C. C. A.], 96 Fed. Rep. 192; s. c. 37 C. C. A. 446; in re Tudor [D, C], 96 Fed. 
Rep. 942; in re Rosser. Id. 308; in re McCormick [D. C], 97 Fed. Rep. 566: in 
re Schlesinger, Id. 930; in re Mayer [D. C.]. 98 Fed. Rep. 839: in re Deuell [D. 
C.]. 100 Fed. Rep. 633; Ripon Knitting Works et al. v. Schreiber [D. C], loi 
Fed. Rep. 810). One will not be guilty of contempt, however, for threatenmg to 
make a levy, where no levy, which would be contempt, is made (In re McBiyde 
[D. C], 99 Fed. Rep. 686). 

*A witness cannot refuse to attend, to produce books and answer questions 
relating to the subject of examination on technical grounds, though it has been 
held that if he refuses to produce books in good faith and by directon of counsel, 
he will not be punished for contempt (In re Pizen ft Co. [D. C], 96 Fed. 
Rep. 748). 

^This proviso, fairly construed, will allow the referee to examine and subpoena 
witnesses for examination outside the State, but not at a greater distance than one 
hundred miles from the place of his residence. If the distance is greater and an 
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b The referee shall certify the facts to the judge, if any 
person shall do any of the things forbidden in this section. 
The judge shall thereupon, in a summary manner, hear 
the evidence as to the acts complained of, and, if it is such 
as to warrant him in so doing, punish such person in the 
same manner and to the same extent as for a contempt 
committed before the court of bankruptcy, or commit such 
person upon the same conditions as if the doing of the for- 
bidden act had occurred with reference to the process of, 
or in the presence of, the court. ' 

Sec. 42. Records of Referees.' — a The records of 
all proceedings in each case before a referee shall be kept 
as nearly as may be in the same manner as records are 
now kept in equity cases in circuit courts of the United 
States. 

b A record of the proceedings in each case shall be kept 
in a separate book or books, and shall, together with the 
papers on file, constitute the records of the case. 

c The book or books containing a record of the proceed- 
ings shall, when the case is concluded before the referee, 
be certified to by him, and, together with such papers as 
are on file before him, be transmitted to the court of bank- 
ruptcy and shall there remain as a part of the records of 
the court. 

Sec. 43. Referee's Absence or Disability.^ — a When- 
ever the office of a referee is vacant, or its occupant is 
absent or disqualified to act, the judge may act, or may 
appoint another referee, or another referee holding an ap- 

oral examination is desired, the court may order them to appear before any judge 
of any State court, and undoubtedly before any referee in bankruptcy within one 
hundred miles of the witness (§2ia). 

^If the court deems it proper, on a motion to punish the bankrupt for contempt, 
it may refer the case back to the referee to take such testimony as may be offered 
tending to purge the offense (fn re Speyer, 6 B. R. 255). 

'For analogous provisions, see R. S. §5000; Act of 1867, §4. As to papers 
filed after reference, see Rule XX. Certified copies of these records are admis- 
sable as evidence {\i\d). 

*For analogous provisions, see R. S. {5007; Act of 1867, {4. 
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pointment under the same court may, by order of the 
judge, temporarily fill the vacancy. ' 

Sec. 44. Appointtnent of Trustees.* — a The credi- 
tors of a bankrupt estate shall, at their first meeting after 
the adjudication, or after a vacancy has occurred in the 
office of trustee, or after an estate has been reopened, or 
after a composition has been set aside, or a discharge re- 
voked, or if there is a vacancy in the office of trustee, 

^Tbe judge may also, at any time, for the convenience of the parties, or for 
canse transfer a case from one referee to another (\%ib). 

*For analogous provisions, see R. S (5034; Act of 1867, {13; and as to appoint- 
ment of an assignee to fill vacancy, R. S. (5041; Act of 1867, \A. See also {55 as 
to meetings of creditors, and {56 as to who may vote thereat. 

The appointment of the trustee is subject to approval by the judge, by whom 
only he can be removed (Rule XIII; (2 [17]). If, after a reasonable opportunity, 
the creditors are unable to agree upon a trustee, or fail to appoint one, the judge 
or the referee may make the selection (Rule XIII; {afi?]): ^^ ^' Kuffler [D C], 
97 Fed. Rep. 187; in re Lewentohn [D. C], gSFea Rep. 576; ('» r^ Brooke 
[D. C], 100 Fed. Rep. 432), though no official or general trustee to act in classes 
of cases can be appointed (Rule XIV). An attorney at law, retained generally to 
represent a creditor in bankruptcy proceedings cannot participate in the selection 
of the trustee at the creditors' meeting without showing an express authorization 
as an attorney in fact (In re Blankfein et ai. [D. C], 97 Fed. Rep. 191). If there 
are no assets and no creditor appears at the first meeting, a trustee need not be 
appointed, though if assets are aifterwards discovered, or the court deems it desir- 
able, he may then be appointed (Rule XV; in re Smith [D. C], 93 Fed. Rep. 
791; in re 'Levy [D. C], loi Fed. Rep. 247). When an appointment is made, 
the person selected must be notified by the referee (Rule XVI), but the better 
practice is to get his consent before his appointment so that the creditors would 
not be obliged to again convene in the event of his refusal {In re Lrewenaobn [D. 
C], 98 Fed. Rep. 576). The approval of the judge is a judicial act, and he will 
not disregard the choice of the creditors unless the person selected by them 
is incompetent, related to the parties or of an immoral character {In re Barrett, 2 
B. R 533: in re Grant, 2 B. R. 106). though if his appointment result from fraud 
or improper influence, the same will justify the court in disapproving it (In re 
Haas ^ Sampson, 8 B. R. 189; in re Bliss, x B. R. 78; s. c. i Ben. 407). The 
burden of establishing the improper choice of a trustee is with the one opposing 
his approval, but if his integrity or competency are reasonably suspected, he may 
be rejected \Jn re Ckdrmont, i Lowell, 230; s. c. x B. R 276). The trustee of a 
partnership is to be appointed by the firm creditors, whether there be assets or not, 
creditors of individuals of the firm having no voice in the selection {\s^'* ^^ ^^ 
Phelps, Caldwell ^ Co., i B. R. 525). This is undoubtedly true when tne petition 
asks only for a discharge from firm debts; but when a release from both firm and 
individual debts is sought, the creditors of the individuals have an unquestionable 
right to either participate in the choice of the trustee or select one to represent 
the individual creditors. The latter alternative would give rise to a complication 
of proceedings, while the former would be in harmony with the principles of 
equity to which the court of bankruptcy must conform in the absence of express 
provisions TRule XXXVII). When three trustees are appointed, the assent of at 
least two of them is necessary to all official acts ((47^). 
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appoint one trastee or three trustees of such estate. If 
the creditors do not appoint a trustee or trustees as herein 
provided the court shall do so.' 

Sec. 45. Qualifications of Trustees.' — a Trustees 
may be (i) individuals who are respectively competent to 
perform the duties of that office, and reside or have an 
office in the judicial district within which they are ap- 
pointed,^ or (2) corporations authorized by their charters 
or by law to act in such capacity and having an office in 
the judicial district within which they are appointed. 

Sec. 46. Death or Removal of Trustees.* — a The 
death or removal of a trustee shall not abate any suit or 

^A secured creditor is not entitled to vote on the election of trustee unless his 
claim exceeds the value of or he surrenders his security {In re Baggies et ai, [D. 
C.]. 99 Fed. Rep. 695). 

*For analogous provisions, see R. S. {5035; Act of 1867, {18. 

*A preferred creditor, or a director of a corporation having a preferred claim 
should not be chosen, since his interest would be incompatible with his interest as 
trustee {In re Powell, 2 B. R. 45). An attorney for either a creditor or the bank- 
rupt may be chosen, though if his duties in the two positions become inconsistent, 
he should either resign or cease to act for such clients (In re Clairmoni, 1 Lowell, 
230; 8. c. I B. R. 276). 

«For analogous provisions, see R. S. {{5036, 5039, 5042; Act of 1867, {{13, 18. 
See also {44 as to the appointment of trustees and {47^ as to the concurrence 
required when three haVe been appointed. 

A vacancy in the office of trustee can only occur by death or removal. The 
court has authority under the express provisions of the statute to remove only for 
cause upon the complaint of creditors ({2 [17]), though in the exercise of its equity 
jurisdiction, the court may allow the trustee to resign, in which case he should not 
be allowed his costs of the proceedings, though if he is removed for the benefit of 
the estate without fault on his part, he should be reimbursed out of the estate for 
all bis costs and expenses incurred (Ex p. IVatts, i Deac. ft Chitt. 22; ex p. James, 
I Deac. ft Chitt. 372). He should have the costs of defense if he successfully 
resists an attempt to remove him (In re Mallory, 4 B. R. 153; in re Blodget A* 
San/ord, 5 B. R. 472), though if removed for cause, costs may be imposed upon 
\kiin (In re Morse, 7 B. R. 56). the matter resting largely in discretion ({2 [18]). 
The removal is an exercise of judicial discretion to be exercised only for cause {In 
re Mallory, 4 B. R. 153), and is not subject to review (In re Adler Bros., 2 Woods, 

21. See also in re Perkins, 5 Biss. 254; s. c. 8 B. R. 56), except when there is a 
Bar abuse of discretion (Ex p. Bates, 21 L. J. Bank, 20; 16 Jurist. 459). 
The statute provides that the court may remove the trustee "upon complaints 
of creditors" ({2(17]). The language is different from that used in the Act of 
1867, which was that the court might "remove an assignee for any cause which, 
in the judgment of the court, renders such removal necessary or expedient" (Act 
of 1867. {18). Whether the intention of Congress was to limit the court to remove 
on the complaint of creditors only must be hereafter determined by the courts. It 
does not seem, however, that such was the intent, since it would result in depriv- 
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proceeding which he is prosecuting or defending at the 
time of his death or removal, but the same may be pro- 
ceeded with or defended by his joint trustee or successor 
in the same manner as though the same had been com- 
menced or was being defended by such joint trustee alone 
or by such successor. 

Sec. 47. Duties of Trustees.' — a Trustees shall re- 
spectively (i) account for and pay over to the estates 
under their control all interest received by them upon 



ing the court to some extent of its jurisdiction in equity. Again, the provision of 
the present Act differs from that of the Act of 1867, only in enumerating persons 
on whose complaint the court may act. If such enumeration is to be construed as 
that of the specific powers of jurisdiction, then the court will have the authority 
it would have possessed had no enumeration been made ({2 [17]). This would 
leave the jurisdiction of the court as to removals the same as it possessed under 
the act of 1867, in the construction of which it was held that the court might 
remove a trustee upon the complaint of the bankrupt (In re McGlynn, 2 Low. 127), 
following the English practice (Ex p. Baker, 2 Mont. D. & D. 60). It will be a 
ground for removal if the bankrupt improperly attempts to influence the election 
(Ex p, Shaw, I G & J. 154), if the election is actually fraudulent (Ex p. Morse, xi 
Jur. 482; ex p. Carter, 3D. & J. 116), or, if because of the improper exclusion of 
a large number of creditors, the election expresses the wishes of a minority of the 
creditors (^x /. Edwards, Buch. 411). There can be little question but that the 
court has authority to remove the trustee for misconduct or a breach of trust, and 
certainly so if he fails to exercise reasonable diligence in collecting the assets or 
disposing of the property (In re Morse, 7 B R. 56). refuses to furnish information 
concerning the estate when a reasonable request is made (In re Perkins, 5 Biss. 
254; s. c. 8 B. R. 56), holds preferred claims (£j:^. Oakes, 2 Mont. D. & D. 60. 
See also in re Powell, 2 B. R. 45), if he has occupied a fiduciary position leaving 
him liable to account to the estate (In re Stuyvesant Bank, 6 B. R. 272; ex p, Lacey, 
6 Ves. 625). whenever his interests are in any way adverse to the estate (Ex p. 
Holland, 2 M. D. & D. 469; in re Powell, 2 B. R. 45; ex p. Stariees, 12 Ves. 10), or 
when, without any fault on the part of the trustee, a disagreement arises 
between the trustee and creditors, or between the trustees themselves, when such 
removal promises to inure to the benefit of the estate (In re Mallory, 4 B. R. 153). 
Under the English practice, it was held that subsequent bankruptcy or insolvency 
was ground for removal (Ex p. Copeland, i Mont. & Ayr, 306; ex p. Bowsar, i 
Mont. D. & D. 194). If the trustee ceases to have either a residence or an ofiSce 
in the district, the court should remove him (Ex p. Gray, 13 Ves. 274). The 
doctrine of laches applies to causes for removal of trustees, and if complaint is 
unreasonably delayed, the court is justified in declining to remove (Ex p. Nash, i 
Mont. 50). 

'For analogous provisions as to the first subdivision of this section, see R. S. 
{5062B; as to the third, R. S. {5059; as to the eighth, R S. {5096, Act of 1867, 
{28; as to the eleventh. Rule XIX of orders in bankruptcy under the Act of 1867. 
See also {11 as to suits by and against the bankrupt and notes thereto. 
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property of such estates; (2) collect' and reduce to 

^The title to all the bankrupt's property vests in the trustee upon his appoint- 
ment and qualification ({70), and it becomes his duty to take such steps as may be 
necessary to reduce the same to his possession. The term "property" has a broader 
significance as here used than that generally accorded it. It includes not only the 
tangible assets, but inchoate rights of every nature, as well as rights of action 
which pass to him as the representative of the creditors. (See {70 and notes) 
The trustee may with the approval of the court, when he cannot collect the assets 
on demand, submit to arbitration ({26) or compromise ({27). When neither of 
these methods will enable him to adjust differences, he may bring suit in his own 
name to possess himself of the property (Dambmann v, IVhite^ 12 B. R. 438; s. c. 
48 Gal. 439; Morse v. Griitntan, 10 B. R. 132; Wheelock v. Lee, 64 N. Y. 242; Mast- 
itis V. Fowler, 2 Ind. 216; Wheelock v. Hastings, 45 Mass. 504). A receiver who 
is appointed pending the appointment of a trustee must collect the assets the same 
as the trustee and may resort to the same legal remedies for that purpose (In re 
Pixen ft Co. [D. C], 96 Fed. Rep. 748) It is not proper for the trustee to sue 
unless the property he seeks to recover would constitute assets of the estate 
{Dutcher v. Bank, 12 Blatch. 435: s. c. 11 B. R. 457. See also Sawyer v. Hoag, 9 
B. R. X45; s. c. 17 Wall, 610; s. c. 3 Bliss. 293), and should not sue unless he has 
on hand money to meet the expenses to be incurred (Readev. Waterhouse, 10 B. R. 
277: 8. c. 12 Abb. Pr. [N. S.], 255; s. c. 52 N. Y. 587). Aside from instituting original 
suits, the trustee may prosecute or defend pending actions ({11), sue out writs of 
error to review judgments against the bankrupt rendered prior to adjudication 
{Jenkins v. Bank, 97 111. 568), and take such summary proceedings in the court of 
bankruptcy as may be proper (See {{2, 23 and notes). When he has once gained 
possession of property, the court of bankruptcy, on petition of the trustee, will 
enjoin one claiming to own it from asserting his claim in a State court (Keegan ▼. 
King [D. C], 96 Fed. Rep. 758), as it will also do to prevent an officer of a State 
court from selling property in his possession under a decree obtained by fraud 
(Sotttbem Loan ft Trust Co. ▼. Benbow [D. C], 96 Fed. Rep. 514). No pend- 
mg suit should be continued by the trustee if it is not worth the expenses of the 
litigation (Mutual Bed. Fundv, Boussieux, 4 Hughes, 387; Trader* s Bank v. Camp- 
hell, 14 Wall. 87). 

As to the assets of partnership property when an individual of a firm becomes a 
bankrupt, the firm as such not becoming so, the trustee becomes a tenant in com- 
mon with the bankrupt's partners, but is entitled only to the bankrupt's share 
after the solvent partners have settled up the partnership and satisfied such liens 
as they may have against the tmnkrupt's share (Story of Partnership^ {375; *'^ ^^ 
Shepard, 3 B. R. 172; s. c. 3 Ben. 347; Amsinek v. Bean, 22 Wall. 395; s. c. xi B. 
R. 495: 8. c. 10 Blatch. 361; s. c. 8 B. R. 228; Forsaith v, Merritt, 3 B. R. 48: s. c. 
Lowell, 336; Murray v. Murray, 3 Johns. Ch. 60; Ayr v. Brastow, 5 Law. Rep. 
498; TaUott V. Dudley, 5 111. 427). In settling the estate, if it becomes necessary 
to bring suit, the solvent partners should make the trustee a partv ( Thompson v. 
Frere,, 10 East, 418; Burt v. Moued, 3 Tyr. 569; Camum v, fVell/ora, 22 Gratt. 195; 
Coe V, IVhitbeck, ix P. 42; Halsey v. Norton, 45 Mass. 703; Peel v. Ringgold, 6 Ark. 
546). Should the solvent partner neglect to promptly and faithfully settle up the 
firm business, the court of bankruptcy, in the exercise of its equity jurisdiction, will 
aid the trustee {McLean v. Ihmsen, i West. L. }. 189; Parker v Mug^ridge, 2 Story, 
334; Ayr V. Brastow, 5 Law Rep. 498). The trustee is justified tn putting par- 
tially manufactured property in a udeable condition, though if the expense of so 
doing is large, he should first obtain an order for that purpose {Foster v, Ames, 2 B. 
R. 455; 8. c. I Lowell, 3x3). When it is clear that property which comes into the 
hands of the trustee did not belong to the bankrupt, he should surrender it to the 
lawful owner {In re Noakes, x B. R. 592). 
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money' the property of the estates for which they are trus- 
tees, under the direction of the court, and close up the estate 
as expeditiously as is compatible with the best interests of 
the parties in interest; (3) deposit all money received by 

^In redacing the property to money, the trustee may sell subject to the approval 
of the court for such sum as he may be offered, and he may sell without the approval 
of the court when he realizes not less than seventy-five per cent, of its appraised value 
({701^). The section here referred to is the only provision in the present Act pre- 
scribing the method of disposing of the real and personal property belonging to 
the estate, though the manner is indicated in Rule XVIII. See auo S57A whidh 
provides for fixing the value of securities held by secured creditors. As to the 
manner of selling under the former Act, see R. S. {{5062, 5062A, 5062B, 5063, 
5064 and 5065. The trustee can sell the property wherever it is situated (Oaityv, 
Corry, 10 La. Ann. 502), but be can convey no title unless he follows the statute of 
bankruptcy in making the sale (Joy v Berdelt, 25 111. 537; Wisner v. Brcwn, 50 
Mich. 553; Gray v. HesUp, 33 Mo. 238). As has been before stated, the character 
of the property which vests in the trustee is two fold, the title which the banlffttpt 
had in the property and the rights of action which the creditors bad. If the saJe 
is of "all the trustee's right, title and interest in and to the property," the vendee 
will acquire all the rights of action which the trustee could have exercised, and 
may institute proceedings to set aside a prior convesrance for fraud ( Wiiliams v. 
VermeuU^ 4 Sandf. Cb. 388), though he could not so act if be had acquired by the 
sale only such right, title and interest as the bankrupt had {Baker v. Viningt 30 
Me. 12 1. See ako Glenny v. Langdon, 98 U. S. 20). If there are no fraudnleot 
conveyances or voidable preferences, then there are no rights in the creditors, and 
the sale will be of such rights as the bankrupt possessed, Sie pnrchaser taking the 
property subject to all existing liens and equities (In re Siuytfesani Bank, 10 B. R. 
399; 8. c. 12 Blatch. 179; in re IVynne, 4 B. R. 23; Strong v. Ciamtan, xo 111. 346). 
Dower rights are not divested by a trustee's sale, the court having 00 juriadictioQ 
thereover (In re Angier, 4 B. R. 619; s. c. xo A. L. Reg. 190; in re Hester, 5 B. R. 
285; Porter v, Lanear, X09 U. S. 84; in re Kelso,, xo2 Pa. St. 7; ex p. Beil, i Glni 
ft J. 232; in re Smith, 5 Ves. X89; Speake v Kinard, 4 Rich. [N. S.], 54. See also 
|8 as to dower). The trustee, by order of the court, can s^ encumbered 
property free from liens (In re Nat. Iron C?., 8 B. R. 422; in re Pittlekow [D. C.]. 
X N. B. News, 234; s. c. 92 Fed. Rep. 90X). Tbe term "court" here used indodos 
the referee ({xM), and he, too, has authority to order a sale so made (In re 8«a^ 
bcMii [D. C], 96 Fed. Rep. 55 x|. The lien on the property so sold is not vitiated, 
but it attaches to the proceeds ot the sale and should be so ordered by the court 
(Southern Loan ft Tmst Co. ▼. Benbow [D. C], 96 Fed. Rep. 5x4). Tbe order 
authorising such a sale must be founded on a petition which sets forth all tbe facts, 
showing sTCh sale to be for the best interests ox all parties (In re Sckneff, a Ben. 72! 
8. c. X B. R. X90; Sutherland V. L, S. C, Co., 9 B. R. 298). Tbe order should not 
be made if lienors will be injuriously affected (Foster v. Ames, 2 B. R. 455; 8. c. z 
Lowell, 313). They should be given notice of the application to have the property 
sold free from encumbrances, otherwise their liens will be unaffected and the 
purchaser will take subject to them (Hay v. Norseworthy, 23 Wall. 128; s. c. X8 B. 
R. Z45; Factorf Ins, Co, v. Murphy, xix U. S. 738). The court will be justified 
in disapproving a sale and ordering a new one if it believes, whatever tbe liiowiiif , 
that a substantially larger price can be obtained (In re O Fallon, a Dill. 548), or fit 
it has been conducted to the prejudice of creditors (In re Troy Woolen Co., 4 B. R. 
629; 8. c. 8 Blatch. 465). Undo: the present Act, the only person restricted ift 
purchasing fxom the trustee is the leferee before whom the estate is pendisf 
({29^2]). Aside from the statute, the tcastee cannot legally bid or puxchaea. 
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them in one of the designated depositories;' ^4) disburse 
money only by check or draft on the depositones in which 
it has been deposited;' (5) furnish such information con- 
cerning the estates of which they are trustees and their 
administration as may be requested by parties in interest ;^ 
(6) keep regular accounts showing all amounts received 
and from what sources and all amounts expended and on 
what accounts;* (7) lay before the final meeting of the 
creditors detailed statements of the administration of the 
estates; (8) make final reports and file final accounts with 
the courts fifteen days before the days fixed for the final 
meetings of the creditors;^ (9) pay dividends within ten 
days after they are declared by the referees;^ (10) report 
to the courts, in writing, the condition of the estates and 
the amounts of money on hand, and such other details as 



though under peculiar circumstances, with the consent of the creditors and an 
order of the court, he may do so (Ex p. Bage^ 4 Madd. 459. See also 8 Ves. 351; 
z Gl]m ft J. 1 12). The bankrupt may purchase with money borrowed or acquired 
subsequently to his adjudication {Arnold v. Leonard, 20 Miss. 258; Gates v. Franer, 
9 ni. App. 624). 

^It is the duty of the court to designate by order the bank in which the trustee 
shall deposit the moneys of the estate ({61). 

'These checks or drafts must be signed by the trustee or the clerk and counter- 
signed by the judge, or by a referee designated for that purpose (Rule XXIX). 

*The accounts relating to the afifairs of the bankrupt and the papers and 
raoords of the estate are open to reasonable inspection by all parties in interest 

i{49), and when so ordered by the court it will be an offense to disobey the order 
(29^ [3]). The provision of {29, however, is independent of that in this subdivi- 
sion, under which the trustee must not only give the information, but he must not 
conceal facts which may lead creditors to act differently from what they might had 
they known all the facts. If the trustee misleads the creditors in not properly in- 
forming them as to their rights, he will be removed and, if necessary, the pro- 
ceedings revised {In re Perkins, 8 B. R. 56; s. c. 5 Biss. 254). 

^See l$d and notes as to the keeping of separate accounts relative to partnership 
and individual property. 

•The trustee may be removed for failure to file any report required of him by 
this act (Rule XVII). See also {2(8). 

*See {64 as to debts which have priority; {65 as to the declaration and payment 
of dividends; and {66 as to unclaimed dividends. 

II a dividend be paid without an order of the court, the trustee must make 
nod any loss resulting from such unauthorised payment {In re Rude [D. C], xoz 
Fed. R^. 805). The bankruptcy court will not enjoin the trustee from dtstribu- 
tiof assets of the estate to allow a contingent interest of a third person therein to 
mature into a vested interest, as the dower interest of a wile on the granting el a 
divoroe (Hawk ▼. Hawk et «/. [D. C], xoa Fed. Rep. G79). 
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may be required by the courts, within the first month 
after their appointment and every two months thereafter, 
unless otherwise ordered by the courts;' and (i i) set apart 
the bankrupt's exemptions and report the items and esti- 
mated value thereof to the court as soon as practicable 
after their appointment.* 

b Whenever three trustees have been appointed for an 
estate, the concurrence of at least two of them shall be 
necessary to the validity of their every act concerning the 
administration of the estate. 

Sec. 48. Compensation of Trustees.^ — a Trustees 
shall receive, as full compensation for their services, pay- 
able after they are rendered, a fee of five dollars deposited 
with the clerk at the time the petition is filed in each case, 
except when a fee is not required from a voluntary bank- 
rupt, and from estates which they have administered, such 
commissions on sums to be paid as dividends and com- 
missions as may be allowed tnr the courts, not to exceed 
three per centum on the first nve thousand dollars or less, 
two per centum on the second five thousand dollars or part 
thereof, and one per centum on such sums in excess of 
teh thousand dollars.^ 

b In the event of an estate being administered by three 
trustees instead of one trustee or by successive trustees, 
the court shall apportion the fees and commissions be- 
tween them according to the services actually rendered, 

^Sm Rule XVII as to the daties of trustee. 

*See Rale XVII and {6 and notes as to exemptions; also {7(8) as to the neces- 
sity of the bankrupt's clsdming the same in his schedole. 

The trustee m«st deliver to the bankrupt his exemptions as soon as practicable, 
and has no right to delay so doing because the latter has concealed or fraudulently 
transferred property {/n re Park [D. C], 102 Fed. Rep. 60a). 

*For analogous provisions, see R. S. {{5099. 5127, SxayA, 5x24: Act of 1867, 
{{28, 47; Act July 27th. 1868, Ch. 258. {2: Act of x8oo. {{29, 47. See also Rule 
XXXV as to compensation of clerks, referees and trustees, and (51^(2) as to when 
the trustee's fee is not collected from a voluntary bankrupt. 

^If no substantial assets are disclosed by the schedules, no trustee need be 
appointed. If creditors insbt upon an appointment, they must advance the statu- 
tory fees, or otherwise arrange vat his compensation (/n re Levy [D. C], zox Fed. 
Rep. 247). As to the commissions on sums to be paid as dividends, see notes to {40a. 
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SO that there shall not be paid to trustees for the admin- 
istering of any estate a greater amount than one trustee 
would be entitled to. 

c The court may, in its discretion, withhold all compen- 
sation from any trustee who has been removed for cause. 

Sec. 49. Accounts and Papers of Trustees. — a The 
accounts and papers of trustees shall be open to the in- 
spection of officers and all parties in interest. ' 

Sec 50. Bonds of Referees and Trustees." — a Ref- 
erees, before assuming the duties of their offices, and 
within such time as the district courts of the United States 
having jurisdiction shall prescribe, shall respectively qual- 
ify by entering into bond to the United States in such 
sum as shall be fixed by such courts, not to exceed five 
thousand dollars, with such sureties as shall be approved 
by such courts, conditioned for the faithful performance of 
their official duties. 

b Trustees, before entering upon the performance of 
their official duties, and within ten days after their ap- 
pointment, or within such further time, not to exceed five 
days, as the court may permit, shall respectively qualify 
by entering into bond to the United States, with such 
sureties as shall be approved by the courts, conditioned for 
the faithful performance of their official duties. 

c The creditors of a bankrupt estate, at their first meet- 
ing after the adjudication, or after a vacancy has occurred 
in the office of trustee, or after an estate has been re- 
opened, or after a composition has been set aside or a 
discharge revoked, if there is a vacancy in the office of 
trustee, shall fix the amount of the bond of the trustee ; 
they may at any time increase the amount of the bond. 



^For analogous provisions, see R. S. {5062B. See also {29^3) as to a refnsal 
to allow a reasonable inspection, 2470(5) as to the duty of the tmstee to fnmish 
inlormatioD and Role XVII as to the dnties of trustees. 

*For analogous provisions, see R. S. {{4995, 5036; Act of 1841, {9; Act of 
1W7. «3, 13. 
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If the creditors do not fix the amount of the bond of the 
trustee as herein provided, the court shall do so. 

d The court shall require evidence as to the actual value 
of the property of sureties. 

e There shall be at least two sureties upon each bond. 

/ The actual value of the property of the sureties, over 
and above their liabilities and exemptions on each bond 
shall equal at least the amount of such bond. 

g Corporations organized for the purpose of becoming 
sureties upon bonds, or authorized by law to do so, may 
be accepted as sureties upon the bonds of referees and 
trustees whenever the courts are satisfied that the rights 
of all parties in interest will be thereby amply protected. 

h Bonds of referees, trustees and designated depositories 
shall be filed of record in the office of the clerk of the 
court, and may be sued upon in the name of the United 
States for the use of any person injured by a breach of 
their conditions. 

i Trustees shall not be liable, personally or on their 
bonds, to the United States for any penalties or forfeitures 
incurred by the bankrupts under this act, of whose estates 
they are respectively trustees. 

J Joint trustees may give joint or several bonds. 

k If any referee or trustee shall fail to give bond as here- 
in provided, and within the time limited, he shall be 
deemed to have declined his appointment, and such fail- 
ure shall create a vacancy in his office. 

/ Suits upon referees' bonds shall not be brought subse- 
quent to two years after the alleged breach of the bond. 

m Suits upon trustees' bonds shall not be brought sub- 
sequent to two years after the estate has been closed. 

Sec. 51. Duties of Clerks.' — (Z Clerks shall respec- 
tively ( I ) account for, as for other fees received by them, 

^For analogoas provisions, see Nos. i and 28 of the General Orders in Bank- 
ruptcy under law of 1867. See also Rule i as to the keeping of a docket, Rule II 
as to endorsements on papers filed with him, Rule III as to the teste of processes 
and the furnishing of them in blank to referees with seal and signature affixed, 
Rule X as to the clerk's authority to require indemnity for expenses and Rule 
XXIX as to authority to sign checks. 
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the clerk's fee paid in each case, and such other fees as 
may be received for certified copies of records which may 
be prepared for persons other than officers; (2) collect the 
fees of the clerk, referee, and trustee in each case insti- 
tuted before filing the petition, except the petition of a 
proposed voluntary bankrupt, which is accompanied by 
an affidavit stating that the petitioner is without, and can- 
not obtain the money with which to pay such fees;' (3) 
deliver to the referees upon application all papers which 



iSee notes to {52a. 

It has been held by a district court ander the present statute that the a£Sdavit 
Jbere specified cannot be taken as conclosive of the fact that the bankrupt is with- 
out and cannot obtain the money with which to pay the fees; that he should be 
examined by or under the direction of the referee on his appearance before him 
with regard to his means, the rule being in analogy witn the common law, 
chancery and admiralty practice of allowing poor persons to sue without security 
for costs; that if he appears by counsel, he will be presumed to be able to pay the 
filing fees unless it appears that counsel is not being paid; and if he is earning 
$30 a month, though exempt, he must pay out of that the amount provided by 
statute or have his petition dismissed (/n re Collier [D. C, Tenn.], i N. B. News, 
357; 8. c. 93 Fed. Rep. 191). Judge Hanford of the district court of Washington 
declined to si^ orders for discnarge because the fees were not paid, and promul- 
gated in his district the rule that while the clerk would file the petitions accom- 
panied by the affidavit in this subdivision specified, yet the bankrupts would have 
to pay the necessary expenses as the case progressed, and before the final discharge, 
must pay the full amount of the filing fees or make a showing to the satisfaction of 
the court that by reason of ill health, or circumstances of peculiar misfortune he is 
a worthy object of charity (i N. B. News, 376; 95 Fed. Rep. 120). A similar 
holding was made in Vermont (/» re Bean [D. C], xoo Fed. Rep. 362) The 
holding in re Collier and in re Bean, and the rule adopted by Judge Hanford, 
seem harsh and inharmonious with the intention of the statute so clearly 
expressed. Still, except as to the differences that may exist in judicial discretion 
and the shifting of the burden of proof upon the bankrupt, they seem to be within 
the provisions of subdivision four of Rule XXXV. Between that rule and the 
statute there is a wide difference. That the bankrupt may be subjected to an 
examination touching his means may not be questioned, but that an issue as to 
such means may be created, that the burden of proof may be shifted to the bank- 
rupt and that he may in accordance with judicial discretion be obliged to pay the 
filmg fees out of money earned after filing his petition, out of the amount 
allowed to him as an exemption or out of money borrowed for that purpose, is 
denied. The Supreme court has no authority to adopt a rule that perverts the dear 
intention of the statute. It is the function of that tribunal to construe — ^not to 
enact Uw8(U. S. Const., Art. Ill, {i, CL i). It may adopt *'all necessary rules, 
forms, and orders as to procedure and for carrying this act into force and effect" and 
nothing more ({30). Recognizing this limitation, the circuit court of appeals, ia 
Sellers v. Bell, 94 Fed. Rep. 801, fixed what may be considered the true rule in 
holdiuff that a voluntary bankrupt who accompanied his petition with the pre- 
scribed affidavit, was not required to solicit gifts or loans from his friends for tha 
purpose of paying the filing fees; that he was not required to pa^ the same out of 
his exemption; or out of money earned after the filing of his petition. 
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may be referred to them, or, if the offices of such referees 
are not in the same cities or towns as the offices of such 
clerks, transmit such papers by mail, and in like manner 
return papers which were received from such referees after 
they have been used;' (4) and within ten days after each 
case has been closed pay to the referee, if the case was 
referred, the fee collected for him, and to the trustee the 
fee collected for him at the time of filing the petition.* 

Sec. 52. Compensation of Clerks and Marshals.^ — 

a Clerks shall respectively receive as full compensation for 
their service to each estate, a filing fee of ten dollars, 
except when a fee is not required from a voluntary bank- 
rupt* 

h Marshals shall respectively receive from the estate 
when an adjudication in bankruptcy is made, except as 
herein otherwise provided, for the performance of their 
service in proceedings in bankruptcy, the same fees, and 
account for them in the same way, as they are entitled to 
receive for the performance of the same or similar services 
in other cases in accordance with laws now in force, or 
such as may be hereafter enacted, fixing the compensation 
of marshals.^ 

^See Rule XII(i) as to the delivery of papers in cases referred to the referee. 

*A case is not concluded until the records in the case have been transmitted to 
the clerk by the referee ({39^[7])- 

*For analogous provisions, see R. S. {{5124. 5x25, 5127, 5127A, 5127B; Act of 
z8oo, {{46. 47; Act of 1841. {13; Act of 1867. {{5. 47; Act of July 27th. 1868, Ch. 
258, {2. 

«This fee does not include copies of papers furnished to persons other than 
officers of the court (Rule XXXV[i]), nor when there are assets does the clerk 
necessarily lose the fee which the bankrupt may be excused from paying, as the 
court may order it paid out of the estate (Rule XXXV[4j). Only one filing fee is 
to be paid in cases where a copartnership is the bankrupt and separate discharges 
are granted to the individuals thereof, there being in that but one proceedinff in 
tmnkrnptcy (In re Langslow et al. [D. C.]. 98 Fed. Rep. 869; in re Qay el ai. [D. 
C], 98 Fed. Rep. 870). It is different, however, where, in addition to the firm 
petition, the individuals file separate ones (In re Harden [D. C], zoi Fed. Rep. 

553). 

"For analogous provisions, see R. S. {{5x24, 5125, 5127, 5127A, 5x276; Act of 
x8oo, {{46, 47; Act of 1841, {13; Act of 1867, {{5, 47; Act of July 27th. 1868. Ch. 
258, {2. See also Rule X as to his authority to require indemnity for expenses, 
and R. S. {829 as to fees allowed marshals for their various services. The fees 
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Sec. 53. Duties of Attorney-General. — a The At- 
torney-General shall annually lay before Congress statisti- 
cal tables showing for the whole country, and by States, 
the number of cases during the year of voluntary and in- 
voluntary bankruptcy; the amount of the property of the 
estates; the dividends paid and the expenses of adminis- 
tering such estates, and such other like information as he 
may deem important. ' 

Sec. 54. Statistics of Bankruptcy Proceedings. — a 
Officers shall furnish in writing and transmit by mail such 
information as is within their knowledge, and as may be 
shown by the records and papers in their possession, to 
the Attorney-General, for statistical purposes, within ten 
days after being requested by him to do so.' 

mnst be paid in advance if the marshal demands them (Ray v. KnowUon^ i x Biss. 
C. C. 360: Duy V. Knowlton^ 14 Fed. Rep. X07). When the marshal is ordered 
to take possession of the bankrupt's property and hold the same until a trustee is 
appointed, he will be allowed out of the estate a reasonable compensation for his 
services in addition to the costs and expenses incurred (In re Adams Sortorial Art 
Co. [D. C], xoi Fed. Rep. 215). 

*No former Act had provisions analogous to this section. 

*No former Act had provisions analogous to this section. 



CHAPTER VL 

CREDITORS. 

Sec. 55* Meetings of Creditors.' — aXhe court shall 
cause the first meeting of the creditors of a bankrupt to 
be held not less than ten nor more than thirty days after 
the adjudication, at the county seat of the county in 
which the bankrupt has had his principal place of business, 
resided or had his domicile ; or if that place would be man- 
ifestly inconvenient as a place of meeting for the parties 
in interest, or if the bankrupt is one who does not do 
business, reside, or have his domicile within the United 
States, the court shall fix a place for the meeting which 
is the most convenient for parties in interest. If such 
meeting should by any mischance not be held within such 
time, the court shall fix the date, as soon as may be 
thereafter, when it shall be held." 



^For analogous provisions, see R. S. {{5019. 5032, 5033, 509a, 5093, 5094: Act of 
z8oo, {{6, 29, 30; Act of Z841, S7; Act of 1867, {{11, 12, 17, 26, 28. 

*As to the notice of meetings reqaired to be given creditors, see {58 and Rule 
XXI(2). The notice to creditors of the first meeting will be considered regnlar when 
prepared before the bankmpt's list of creditors is filed, if such list is not filed within 
&ie statutory time {/n re Schiller [D. C.]. 96 Fed. Rep. 400). The principal pur- 
pose of the first meeting is to elect a trustee, which should be done even though no 
claims are proven {In re Cogswell^ i Ben. 388; s. c. i B. R. 62; in re Annon^ i B. 
R. Z23. See also {44 as to the appointment of trustees). The language of {44 
seems to require the creditors to appoint a trustee whether there be assets or not, 
the object under such circumstances being to search for assets {In re Graves^ 5 
Law Rep. 25: s. c. i N. Y. Leg. Obs. 213). It is not necessary that any particu- 
lar number of creditors should be present in order to act. A single creditor whose 
claim has been allowed, will constitute a quorum, and he alone may vote and elect 
the trustee {In re Haynes^ 2 B. R. 227). But if the schedule discloses no assets, 
and no creditor appears at the first meeting, then and only then may the court, on 
reciting such facts, order that no trustee be appointed (Rule XV). This order is 
founded on the conclusion that the bankrupt has, in fact, no property, and that 
the creditors, so believing, feel no interest in the proceedings. If, however, such 
an order be made, and the referee or any of the creditors thereafter discover assets, 
a trustee may then be appointed (Rule XV; tn re Smith [D. C], 93 Fed. Rep. 
791). The referee has no right to in any manner influence the choice of a trustee, 
and if he does so. the case may, for that reason, be transferred to another referee 
{In re J. O. Smith, 1 B. R. 243). 
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b At the first meeting of creditors the judge or referee 
shall preside, and, before proceeding with the other busi- 
ness, may allow or disallow the claims of creditors there 
presented, and may publicly examine the bankrupt or 
cause him to be examined at the instance of any creditor. ' 

c The creditors shall at each meeting take such steps as 
may be pertinent and necessary for the promotion of the 
best interests of the estate and the enforcement of this act. 

d A meeting of creditors, subsequent to the first one, 
may be held at any time and place when all the creditors 
who have secured the allowance of their claims sign a 
written consent to hold a meeting at such time and place. 

e The court shall call a meeting of creditors whenever 
one-fourth or more in number of those who have proven 
their claims shall file a written request to that effect ; if 
such request is signed by a majority of such creditors, 
which number represents a majority in amount of such 
claims, and contains a request for such meeting to be held 
at a designated place, the court shall call such meeting at 
such place within thirty days after the date of the filing of 
the request. 

/ Whenever the affairs of the estate are ready to be 
closed a final meeting of creditors shall be ordered. * 



'At the first meeting any creditor whose debt is provable can examine the 
bankrupt, though he has not made formal proof of his claim {/n re Walker [D. 
C], 96 Fed. Rep. 550). See also as to examination of the bankrupt {7(9), and as 
to any person includiuR the bankrupt, {2x<i together with notes to these sections. 
When the allowance of a claim is opposed, the referee should decide the question 
involved before the election of a trustee, that the creditor, if his claim be allowed, 
may vote, and an adjournment from day to day should be taken for this purpose, 
such adjournments being regarded as the **first meeting" {In re Phelps, Cadwell ^ 
Co., I B. R. 525). Under the former act, it was held not necessary to postpone 
the election of the trustee until opposed claims were decided {In re Northern Iron 
Co., 14 B. R. 356; in re Jackson, 14 B. R. 449; in re Lake Superior S, C. R, R.^ 7 
B. R. 376). but that was under a statute which expressly provided that the procSt 
of a disputed claim might be postponed until the assignee was chosen (Act of 1867, 
{13), while the present Act contemplates a speedy disposition of such objections 
(l57/)- 

*It is the duty of the trustee at this meeting to lay before the creditors detailed 
statements of the administration of the estate ({47<'[7]). 
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Sec. 56. Voters at Meetings of Creditors.' — a Cred- 
itors shall pass upon matters submitted to them at their 
meetings by a majority vote in number and amount of 
claims of all creditors whose claims have been allowed and 
are present, except as herein otherwise provided.* 

h Creditors holding claims which are secured or have 
priority shall not, in respect to such claims, be entitled to 
vote at creditors' meetings, nor shall such claims be count- 
ed in computing either the number of creditors or the 
amount of their claims, unless the amounts of such claims 
exceed the values of such securities or priorities, and then 
only for such excess.^ 

^For analogous provisions, see R. S. {{5034, 5035; Act of 1867, {{13, 18 See 
also {44 and notes, as to the appointment of trustees by the creditors. 

*An]r one who owns a demand or claim provable in bankruptcy is a creditor, 
and this word includes any duly authorized agent, attorney, or proxy ({i[9]), either 
of whom may vote at creditors' meetings. The expenses of an attaching creditor is a 
provable claim when his lien is dissolved by an adjudication in bankruptcy, though 
not entitled to priority of payment (In re Allen [D. CI. 96 Fed. Rep 512). Under 
the former Act it was held that attorneys in fact, on filing a duly executed power 
of attorney with the court, could vote, but not attorneys at law {In re Purvis, i B. 
R. 163). This, however, was under a statute which did not include the agent, 
attorney, or proxy in the meaning of creditor as the present statute does. The 
only requirement of the present statute is that the agent, attorney or proxy be "duly 
authorized." When it is practical each of these should be authorized by ^ power 
of attorney "proved or acknowledged before a referee, or a United States com- 
missioner, or a notary public" (Rule XXIfs]). This rule was formulated, evident- 
ly, without reference to proof of claims ox foreign creditors. As to such creditors 
the necessary oath may be taken before any diplomatic or consular officer of the 
United States in any foreign country ({20(3]; in re Sugenheimer [D. C], i N. B. 
News. 59; 8. c. 91 Fed. Rep. 744). When the circumstances are such that a power 
of attorney cannot be obtained in time, an attorney at law may undoubtedly act 
at the creditors' meetings in behalf of his client on such proof, if any, as would be 
required of him in a United States court of equity (See Rule XXXVII). It is 
only in exceptional cases that an attorney at law must make proof of his authority, 
for that is ordinarily presumed (Hamilton v. fVright, 37 N. Y. 502: Osbom v. Bank, 
9 Wheat. [U S], 738; Hiliv. Menderhall, 12 Wall. [U. S], 453; Norbergv. Heminan, 
59 Mich., 210). This presumption will continue until the attorney's authority is 
denied and the party so questioning it must show facts tending to prove a want of 
such authority before the attorney at law will be required to make proof of it (4 Duer 
632, 17 Gal. 431, 22 Wis. 207). In voting, a copartnership or a corporation is 
considered as a single creditor, the former voting by either of its members (In re 
Purvis, X B. R. 163). and the latter by its proper officer or any duly authorized 
person (Ex p. Bank of England, i Swanst. 10), though an officer of a bankrupt 
corporation may vote for the choice of a trustee of the corporation if he is the 
owner of an individual claim (In re Nortkern Iron Co., 14 B. R. 356). 

*When a partnership and all its members are in bankruptcy, and a creditor 
holds security on both the property of the partnership and the individual property 
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Sec. 57. Proofand Allowance of Claims.'— a Proof 

of claims shall consist of a statement under oath, in writ- 
ing, signed by a creditor setting forth the claim, the con- 
sideration therefor, and whether any, and if so what 
securities are held therefore, and whether any, and if so 
what payments have been made thereon, and that the 
sum claimed is justly owing from the bankrupt to the 
creditor.* 

of one of the partners, the value of the secarities on the individual property of the 
partner need not be deducted in ascertaining the voting power of the creditor, but 
only the value of the securities on the partnership property need be deducted 
{/n re Coe, Powers ft Co. [D. C], i N. B. News, 294). 

^For analogous provisions, see R. S. {{5077 to 5085 inclusive; Act of 1800, 
iii^t 37i 39: Act of 184 1, Sis* T* ^t o' i8^' N22 as amended by Act of July 27, 
1868, 23, 24. See also {5^ as to the proof of claims of a partnership estate against 
an individual estate, and vice versa; {20 and Rule XXI(5) as to persons before 
whom oaths may be taken in making the affidavit as proof of claims; {63 as to 
debts which may be proved; Rule XX as to the filing of papers after reference; 
Rule XXI as to proof of debts; Rule XXVII as to review of referee's action by the 
judge; and Rule XXVIII as to the redemption of property and compounding of 
claims. 

'All claims must be formally proved and allowed before a dividend can be paid 
on them {In re Bittel, 2 B. R. 391), and such proof may be made by the actual 
owner though another has taken a note therefor. This may be done by proving 
the note or the account (In re Derby [C. C. A.], 102 Fed. Rep. 808). No proof 
can be made of an unliquidated demand until the same has been liquidated in such 
manner as the court may direct ({63^; in re Heinefiirter [D. C.J. 97 Fed. Rep. 
Z98). The decision of the referee on the allowance or rejection of a claim, when 
based upon a question of fact, will not be disturbed by the judge unless manifestly 
contrary to the weight of evidence (In re Rider [D. C], 96 Fed. Rep. 8x1). The 
creditor is not. entitled to have the evidence, when contested by the trustee, 
weighed or considered by a jury {In re Christensen |[D. C], loi Fed Rep 243), 
though the court may allow a jury trial iu its discretion {In re Rude [D. C.]. loi 
Fed. Rep. 805). In involuntary proceedings, an adjudication cannot be made 
without a finding by the court that the petitioners have provable claims. Still, 
this finding will not serve the purpose of the formal proof and allowance required 
(/;; re Cornwall, 9 Blatch. X14; s. c. 6'B. R. 305). The consideration on which a 
demand is based should be itemized as fully as a bill of particulars (In re Elder, 3 
B. R. 670: s. c. I Saw. 73; in re Murrell Scott [D. C], i N. B. News, 326; s. c. 
93 Fed. Rep. 418). and if it be against a firm, that fact should be made to clearly 
appear by stating the firm name and the names of the individuals composing it (In 
re IValtan, Deady, 510). The proof of a claim may be made by the creditor, his 
agent or attorney (2i[9j; in re PVa/rous, 14 B. R, 258; in re Whyie, 9 B. R. 267; 
McKinsey v. Harding, 4 B. R. 39). Persons acting in representative capacities, as 
partners, assignees, guardians, executors or administrators, may make proof of the 
claims due them in such capacities (In re Barrett, 2 B. R 533; in re Republic Ins. 
Co., 3 Biss. 452; s. c. 8 B. R. 197; in re Corn Exchange Bank, 15 B. R. 216; in re 
Murdoch, 3 B. R. 146; s. c. i Lowell, 362; ex p, Davenport, 1 Low. 384). 
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b Whenever a claim is founded upon an instrament of 
writing, such instrument, unless lost or destroyed, shall be 
filed with the proof of claim. If such instrument is lost 
or destroyed, a statement of such fact and of the circum- 
stances of such loss or destruction shall be filed under oath 
with the claim. After the claim is allowed or disallowed, 
such instrument may be withdrawn by permission of the 
court, upon leaving a copy thereof on file with the claim. ' 

c Claims after being proved may, for the purpose of 
allowance, be filed by the claimants in the court where 
the proceedings are pending, or before the referee if the 
case has been referred. 

d Claims which have been duly proved shall be allowed* 
upon receipt by or upon presentation to the court, unless 
objection to their allowance shall be made by parties in 
interest, or their consideration be continued for cause by 
the court upon its own motion.* 

'Notwithstanding a copy be left on file, the trustee may require the production 
of the original instrument when the dividend is paid that the same may be thereon 
endorsed (/n re Emison, 2 B. R. 595; in re McNair, 2 B. R. 219). If such instru- 
ment cannot be produced, are cord of that fact may satisfy the purpose (/n re 
Derby [C. C. A.], 102 Fed. Rep. 808). 

*The trustee, the bankrupt or any creditor may object to the allowance of 
claims {/n re Patterson, x B. R 100: in re Jones, 2 B. R. 59). The claims should 
be allowed at the first meeting of the creditors ({55^), unless the same for good 
reason and for the benefit of the estate be postponed. All claims ought to be 
examined by the bankrupt, and the court may require him to do so ({7 [3] ). The 
allowance of a claim should not t>e postponed unless there exists in the mind of 
the court a reasonable and substantial doubt resulting from a judicial consideration 
(/« re Jackson, 14 B R. 440; in re Notth'n Iron Co , 14 B. R. 356) This doubt 
can arise only by of>position and the introduction of evidence that destroys the 
effect of the credAiox's prima fade case made in accordance with paragraphs a and 
b, the burden of establishing the claim t>eing always with the creditor (In re 
Sumner [D. C.]. lox Fed. Rep. 224). Where the claim is by a voluntary bank- 
rupt's attorney for fees in connection with the case, the referee may suspend 
action thereon for a reasonable length of time after which he must decide on the 
evidence before him (/« r^ Dreeben [D. C.]. loi Fed. Rep. ixo). All persons 
proving their claims subject themselves to the jurisdiction of the court whether 
they reside within or without the district (/» re Kyler, 2 Ben. 414) Where a 
claim or any part of it is tainted with fraud, the whole claim should be disallowed 
(In re Elder, 1 Saw. 73; s c. 3 B. R. 670). Whenever a judgment debt is pre- 
sented for allowance, the creditors of the bankrupt estate may show by any appro- 
priate evidence that the judf^nent is void or voidable because of fraud or irregu- 
larity (/« re Fowler, ex p. O* Neil, i B. R. 677: s. c. i Low. 161; Downe v. Fuller, 
2 Met. 135; Pierce v. Jackson, 6 Mass. 244). Under the English practice in bank- 
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e Claims of secured creditors and those who have prior- 
ity may be allowed to enable such creditors to participate 
in the proceedings at creditors' meetings held prior to the 
determination of the value of their securities or priorities, 
but shall be allowed for such sums only as to the courts 
seem to be owing over and above the value of their secur- 
ities or priorities. ' 

/ Objections to claims shall be heard and determined as 
soon as the convenience of the court and the best interests 
of the estates and the claimants will permit.' 

noiptcy, inquiry will be made into the consideration of any judgment sought to be 
proved against a bankrupt estate, but the extent of this inquiry seems only to be 
to re-examine judgments at law and grant new trials or restrain executions (ex p, 
MudU, 3 M. D. & DeG, 66; ex p. Bryant, i V. & B. azi; ex p. Mason, 2 Dea. 245; 
exp, Prescott, x M. D. & DeG. 199) 

^A secured creditor includes one who has security for his debt upon the prop- 
erty of the bankrupt of a nature to be assignable under this act, or who owns such 
a debt for which some indorser, surety or other persons secondarily liable for the 
bankrupt has such security upon the bankrupt's assets ({i [23] ). If the security 
held be on property of one other than that of the bankrupt, the creditor may 
prove his entire claim, receive his dividend, and enforce the balance out of the 
security (/« re Anderson, 12 B. R. 502; ex p. Todd, 2 Rose, 202; ex p. Taylor, 3 
Jnr. N. 8. 753; ex p. Bum, 2 Rose. 55; in re Dunkerson, 12 B. R. 413; in re 
Broich, 15 B. R. 11; ex p. Leers, 6 Ves. 644; in re Cram, i B. R. 504). It is of no 
consequence that the security may be on the individual property of the members 
of a firm as security for the firm debt — the rule still applies (Ex p. Graves, 2 Jur. 
N. 8 651; ex p Peacock, 2 G. & ]. 67; in re Howard, Cole ^ Co., ^ B. R. 571; in 
re Bigelow &* Kellogg, 2 B. R. 371: in re Famum, 6 Law. Rep. 2X. See also 
Borden V, Cuyler, xo Cush. 478; Meadv Bank, 2 B. R. 178; s. c. 6 Blatch. x8o; 
in re Stephenson, 9 B. R. 256; Emery v. Canal Bank, 7 B. R. 217; in re Bradley, 2 
Biss. 515; Stevenson v. Jackson, 9 B. R. 255; in re Comstock <&« Co., 12 B. R no). 
In proving a secured claim the fact of the security should be stated, otherwise, as 
a general rule, the failure will amount to a surrender of the security, the creditor 
being deemed to have elected to prove his claim as unsecured (In re Bloss, 4 B. R. 
147; Heard V. Jones, 15 B. R. 402; ex p. Solomon, i G. & J. 25; Stewart v. Isidor, 
I B. R. 485; Hatch v. Seely, 13 B R. 380; ex p. Downs, 1 Rose, 96; in re Brand, 3 
B. R. 324; in re Granger, 8 B. R. 30; exp. Hornby, Buch. 351), though it will not 
of itself, without proceedings by the trustee for that purpose, operate as a dis- 
charge of a mortgage (took v. Farrington, 104 Mass. 212). If the failure to men- 
tion the security was inadvertent, the court will generally allow the proof made to 
be expunged, if no party will be thereby injured (In re Hnbbard, 1 Low. 190; s. c. 
x B. R. 679), and in so doing may impose terms within its discretion (In re Parkes, 
10 B. R. 82. See also in re Jaycox 6* Green, 8 B. R. 241; in re Clark 6* Bin- 
inger, 5 B. R. 255; Greigsonv. Gerard, 4 T. & C. [N. Y.], 419; ex p. Davenport, 
M. D. & D. 313: in re McConnell, 9 B R. 387). When the security is held by an 
indorser or a person secondarily liable, the creditor need not prove as a secured 
creditor to retain his rights against the indorser (Merchants* Bank v. Comstock, 55 
N. Y. 24). 

*The fact that the proof of a claim was verified before the creditor's attorney is 
no ground for objecting to it (In re Kimball [D. C ], 100 Fed. Rep. 777). 
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g The claims of creditors who have received preferences 
shall not be allowed unless such creditors shall surrender 
their preferences.' 

^See (60 as to preferred creditors. The provision of this paragraph diCFers 
materially from that of the prior Act, which provided that any person who had 
accepted a preference, having reasonable cause to believe that the same was made 
or given by the debtor contrary to the bankruptcy law, should not * 'prove the debt 
or claim on account of which the preference was made or given" until he had sur- 
rendered the same (Act of 1867, §23). Under that statute, it was held that where 
the creditor had separate and distinct claims, he could prove as to all except that 
or those on which he had received a preference without surrendering (In re Richier, 
I Dill. 544: s c. 4 B R. 221. See also in re Jordan^ 9 B. R. 416). The language 
of the present statute will warrant, and has been construed as requiring, a disallow- 
ance 01 any and all claims which a creditor who has received a preference may 
hold, whether the claims be separate and distinct, unless he surrender the prefer- 
ence (In re Conhaim [D. C.]. 97 Fed. Rep. 923; in re Rogers Milling Co. [D. C.l 
Z02 Fed. Rep. 687). The surrender must t>e made before the debt will be allowed, 
even though the creditor contends that it is void {In re Leeman [D. C ] . i N. B. 
News, 331). or claims that he did not know at the time of the transfer that it 
amounted to or was intended as a preference, the effect of the transfer rather than 
the knowledge or intention of the parties being the gist of the statute {In re Ft. 
Wayne Electric Corp [D C], 96 Fed. Rep. 803; s. c. [C C. A 1. 99 Fed. Rep. 
400; in re Conhaim [D. C], 97 Fed. Rep. 923: Strobel Ik Wilken Co. et aL v. 
Knost et al. [D. C.]99 Fed. Rep. 409: in re Klingman [D. C.]. loi Fed. Rep. 691; 
in re Sloan [D. C], 102 Fed Rep. 116; in re Fizen etai [C. C. A ], 102 Fed. Rep. 
295). This has been held not to be true, however, in cases where the alleged 
preferences were payments made on a running account in the ordinary course of 
business, where the evidence failed to show that the bankrupt was insolvent at the 
times they were so made (In re Alexander et al. [D. C.]. 102 Fed. Rep. 464) The 
same is true when property sold to the bankrupt is taken in replevin by the vendor 
on the ground of fraudulent representations as to solvency (In re Heinsfurter [^D. 
C-l* 97 F^- I^^P- 19^)- Where a judgment creditor caused execution to be levied 
within two months before the filing of the petition in bankruptcy, and it was agreed 
between him and the petitioning creditors that the sheriff should sell the property, 
deduct the cost of sale and turn balance over to the trustee, the petitioning 
creditors were estopped from saying the judgment creditor must refund such 
costs before proving his claim (In re Mayer [D. C], 97 Fed. Rep. 324). The 
surrender must be to the trustee, not to the oankrupt (In re Currier, 13 B. R. 
68), but the courts are not in unison as to what will amount to such a surrender as 
will entitle the creditor thereafter to prove his claim. Some hold that it must be 
entirely voluntary without contesting the trustee's title thereto (In re J. Lee, 14 B. 
R. 89). and especially t>efore the trustee has secured a judgment for the recovery 
thereof (In re Tonkin, 4 B. R. 52; in re Richter, 4 B. R. 221; s c. i Dill. 544. See 
also in re Cramer, 13 B. R. 225; in re S Leland, 9 B. R. 209). Other courts take 
the position that the surrender will meet the requirement of the statute if made by 
the creditor and accepted without conditions by the trustee before judgment and 
during the pendency of a suit for the recovery thereof (In re J Riorden, 14 B. R. 
332; in re Montgomery, 3 Ben. 565; s. c. 3 B. R. 137. 429; in re ICipp, 4 B. R. 593; 
in re Tonkin, 4 B. R. 52; in re C A Davidson, 3 B R. 418; in re Scott 6* McCarty, 
A B. R. 414). The circuit court for the Eastern District of Wisconsin goes still 
further in holding that the creditor may surrender the preference even after an 
opinion has been given by the court on a finding of facts, though before the actual 
entry of judgment (Burr v. Hopkins, 12 B. R. 211). What seems to be the prac- 
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h The value of securities held by secured creditors shall 
be determined by converting the same into money accord- 
ing to the terms of the agreement pursuant to which such 
securities were delivered to such creditors or by such 
creditors and the trustee, by agreement, arbitration, com- 
promise, or litigation, as the court may direct, and the 
amount of such value shall be credited upon such claims, 
and a dividend shall be paid only on the unpaid balance. 

i Whenever a creditor, whose claim against a bankrupt 
estate is secured by the individual undertaking of any 
person, fails to prove such claim, such person may do so 
in the creditors name, and if he discharge such undertak- 
ing in whole or in part he shall be subrogated to that 
extent to the rights of the creditor." 

j Debts owing to the United States, a State, a county, 
a district, or a municipality as a penalty or forfeiture shall 
not be allowed, except for the amount of the pecuniary 
loss sustained by the act, transaction, or proceeding out 
of which the penalty of forfeiture arose, with reasonable 
and actual costs occasioned thereby and such interest as 
may have accrued thereon according to law.* 

k Claims which have been allowed may be reconsidered 
for cause and reallowed or rejected in whole or in part, 
according to the equities of the case, before but not after 
the estate has been closed. ^ 

tice most in accord with the true intent of the statute and the principles of eqaitjr 
is laid down in ZaAm v. Fry, g B. R. 546 and /food v. Karper, 5 B. R. 358. where 
it was held that if there was no actual fraud on the part of the preferred creditor* 
he might pay the costs and expenses of the suit, surrender his preference and b« 
allow^ to prove his claim. 

*If the claim could not be proved by the creditor because of his having accepted 
and failed to surrender a preference, the surety cannot prove it [In re Ayers, 6 Biss. 
48). And where a surety has made a partial payment on a secured claim, the 
right to prove the entire claim is in the creditor rather than the surety (In re 
Heyman [D. C], 95 Fed. Rep. 800). 

*See '{17 as to debts which are not affected by a discharge, {64 as to those 
which have priority, and ]68 as to set-offs. 

*When a re-examination of a claim is desired, the trustee or any creditor may 
apply by petition to the referee before whom the case is pending therefor; the 
referee shall order a hearing of which due notice should be given the creditor 
(Rule XXI [6]). If the petition for reconsideration and disallowance does not 
aver the essential facts with sufficient particularity, the proper method of objecting 
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/ Whenever a claim shall have been reconsidered and 
rejected, in whole or in part, upon which a dividend has 
been paid, the trustee may recover from the creditor the 
amount of the dividend received upon the claim if rejected 
in whole, or the proportional part thereof if rejected only 
in part. 

m The claim of any estate which is being administered 
in bankruptcy against any like estate may be proved by 
the trustee and allowed by the court in the same manner 
and upon like terms as the claims of other creditors. 

n Claims shall not be proved against a bankrupt estate 
subsequent to one year after the adjudication; or if they 
are liquidated by litigation and the final judgment therein 
is rendered within thirty days before or after the expira- 
tion of such time, then within sixty days after the rendition 
of such judgment: Provided, That the right of infants and 
insane persons without guardians, without notice of the 
proceedings, may continue six months longer.' 

Sec. 58. Notice to Creditors.* — a Creditors shall have 
at least ten days' notice by mail, to their respective ad- 
dresses as they appear in the list of creditors of the bank- 
rupt, or as afterwards filed with the papers in the case by 
the creditors,^ unless they waive notice in writing, of (i) 

to it is by motion for a more specific statement (In re Ankeny [D. C], zoo Fed. 
Rep. 614). To correct errors, it is discretionary with the conrt to allow the cred- 
itor to have his proof of claim expunged, if no one will be thereby injured (In rt 
liubhard, X Low. 190; 8. c. z B. R. 679; in re Parkes, zo B. R. 82), after which the 
proper practice is to prove the claim anew (In re Montgomery, 3 Ben. 565; s. c. 3 
B. R. 429). When the application for a re-ezamination is made by the trustee 
or a creditor, the original allowance would seem to establish a prima facie case, 
leaving the burden of proof with the petitioner. For cause arising after the allow- 
ance of a claim, the court may expunge or dismiss it [In re Loring, z Holmes, 483), 
though not without due notice to the creditor whose claim is to be affected (Rule 
XXIm]). Any party feeling himself aggrieved by the final action of the court 
touching a claim, may have the same reviewed on appeal (2250(3]. See also {25^). 

*The provision of this paragraph that debts "shall not be proved subsequent to 
one year after adjudication" is an absolute prohibition (Bray et ai. v. Cobb et ai, 
[D. C], zoo Fed. Rep. 270). 

*For analogous provisions, see R. S. 2250Z9, 5094, 5096. 5Z02, 5x09, 5Z03A; 
Act of z8oo, 229: Act of Z84Z, 284, 9; Act of Z867, 22zi> i?* 27, 28, 29. 

*The notice will also be sent to any place of address designated by the post- 
office box or street number, which the creditor, in a request filed with the referee, 
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all examinations of the bankrapt;' (2) all hearings upon 
applications for the confirmation of compositions or the 
discharge of bankrupts;' (3) all meetings of creditors; (4) 
all proposed sales of property;^ ^5) the declaration and 
time of payment of dividends;^ (6) the filing of the final 



may appoint (Rale XXI[2]). Although the statute provides that the creditors shall 
have notice, yet, the proceedings being so far in rem, actual notice to the credi- 
tors is not essential to the jurisdiction of the court (Raylv. Lapham^ 27 Ohio St., 
452; s. c. 15 B. R. 508; Thurmond V, Andrews, 13 B. R. 157; s. c. zo Bush [Ky.]. 
400: Piatt V. Parker, 13 B. R. 14; Heard v, Arnold, 15 B. R. 543: s. c. 56 Geo. 570; 
PatOson V. IVilbur, 10 R. I. 448; s. c. 12 B. R. 193; IVilliams v. Butcher, 12 B. R. 
Z43; in re Archenbrown, zi B. R. 149; Payne v. Able, 4 B. R. 220; s. c. 7 Bush 
[Ky.], 344; Hillv, Robbins^ 22 Mich., 475; Symandsv. Barnes^ 6 B. R. 377; Corey 
V. Rtpley^ 4 B. R. 503; in re Rudnick Bros. [D. C], i N. B. News, 276: s. c. 93 
Fed. Rep. 787). 

^As to examinations of the bankrupt, see {7(9) and notes. An involuntary 
bankrupt may be ordered before the referee for examination before the first meet- 
ing of creditors or the appointment of a trustee, and if such examination is limited 
to obtaining information on which to prepare schedules, notice thereof need not 
be given to creditors {In re Franklin Syndicate Co. [D. C], zoi Fed. Rep. 402). 
An objection to the regularity of the first meeting of creditors on the ground that 
the notices relative thereto were prepared before the bankrupt's list of creditors 
was filed will not be sustained where such list was not filed within the statutory 
time {In re Schiller [D. C], 96 Fed. Rep. 400). The examination of the bank- 
rupt at the first meeting of the creditors, under {7(9), is mandatory, over which the 
court has no discretion. The language of that section, however, authorizes the 
court to require the bankrupt to submit to other examinations. These other ex- 
aminations, subject to the ten days notice provided for in this subdivision of the 
section, may be fixed, in the discretion of the court, for any time during the 
pendency of the proceedings {In re Price [D. C.]. x N. B. News. 13Z; s. c. 9Z Fed. 
Rep. 635; s. c. 92 Fed. Rep. 987; in re Baum, i B. R. 7; in re Brandt, 2 B. R. 215; 
in re Mawson, 1 B. R. 271; in re Seckendorf, i B. R. 626; in re Vogel, 5 B. R. 396; 
in re Bromley^ 3. B. R. 686). 

*The notices required by this subdivision cannot be given until the applications 
for confirmation of a composition or a discharge have been filed, and the place and 
date of hearing fixed in accordance with {12^ and {14^. The published and mailed 
notice of the application for a discharge should contain a notice of the examination 
of the debtor to avoid a further notice to all creditors in case such an examination 
is allowed {In re Price [D. C], i N. B. News. 131; s. c. 91 Fed. Rep. 635; s. c. 
92 Fed. Rep. 987). When specifications in opposition to a discharge have been 
filed, the same cannot be withdrawn and the discharge granted without notice of 
the withdrawal to such other creditors as have relied on the specifications so filed 
(In re DieU [D. C], 97 Fed. Rep. 563). 

*As to the sale of the real and personal property of the bankrupt, see {70^ and 
Rule XVIII. 

<See {39(1) as to the duty of the referee to declare dividends; {47(9) as to the 
payment thereof by the trustee; {65 as to the/^ centum thereof, the time of decla- 
ration and rights of creditors therein; 2^ as to the distribution of unclaimed 
dividends, and Rule XXI(4) relative to the payment thereof to persons contingently 
liable for the bankrupt. 
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accounts of the trustee, and the time when and the place 
where they will be examined and passed upon;" ^7^ the 
proposed compromise of any controversy,* and (8) the 
proposed dismissal of the proceedings.' 

b Notice to creditors of the first meeting shall be pub- 
lished at least once and may be published such number of 
additional times as the court may direct; the last publica- 
tion shall be at least one week prior to the date fixed for 
the meeting. Other notices may be published as the 
court shall direct.* 

c All notices shall be given by the referee, unless other- 
wise ordered by the judge. 

Sec. 59. Who may File and Dismiss Petitions.* — 

a Any qualified person may file a petition to be adjudged 
a voluntary bankrupt.^ 

^The trastee must make final reports and file final accounts with the courts 
fifteen days before the days fixed for the final meetings of the creditors ({47 [8] ). 
This, as well as all other of the trustee's accounts, must be referred to the referee 
for audit, unless otherwise specially ordered by the court (Rule XVII). 

*See {27 as to when the trustee may compromise a controversy. 

*No petition in bankruptcy can be dismissed by consent or for want of prose" 
cution until after notice to the creditors ({59^). though when more than one is 
filed against the same bankrupt, the court may order them consolidated and one 
hearing will serve for all (Rule VII). 

*As to the designation of newspapers in which notices must be published, see 
{28. 

"For analogous provisions, see R. S. {{5021. 5044; Act of 1800, {{i. 2; Act of 
184X. {7; Act of 1867, Hit, 39. See also Rule III as to issuance of process; Rule 
IV as to the conduct of proceedings; Rule V as to the frame of petitions; Rule VI 
as to petitions filed against the same party in different districts; Rule VII as to the 
priority of petitions when two or more are filed against the same party; Rule VIII 
as to proceedings in partnership cases; Rule XI as to amendments of the petition 
and schedules; Rule XXVII as to review of the referee's orders by the judge; 
{3 as to acts of bankruptcy, and {4 as to who may t>ecome bankrupts. 

*Any person who owes debts, except a corporation, is qualified to file a volun- 
tary petition in bankruptcy ({4a and notes), and State courts cannot enjoin him 
from so doing (Fiilingin v, Thornton^ 49 Geo. 384; s. c. 12 B. R. 92). The petition 
must be filed in the district where the alleged bankrupt has had his residence or 
domicile for the greater portion of the preceding six months (See 22[i] and notes 
thereto). It may be amended on the order of the court, obtained on application 
duly made (/if re Lange [D. C], 97 Fed. Rep. 197), its filing date, where no adju- 
dication was had on the first, being that of the amended petition (in re Washburn 
[D. C], 99 Fed. Rep. 84). It may also be amended as to immaterial matters 
requiring a nunc pro tunc amendment (In re Meyers [D. C], 97 Fed. Rep. 757). 
Where a partnership petition is filed, both in the name of the partnership and its 
individuals, accompanied by firm and individual schedules, it is unnecessary for 
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b Three or more creditors who have provable claims 
against any person which amount in the aggregate, in 
excess of the value of securities held by them, if any, to 
five hundred dollars or over;* or if all of the creditors of 
such person are less than twelve in number,* then one of 

each individual to file an individual petition in order to be discharged of individual 
debts {/n re Qivy et aL [D. C], 98 Fed. Rep. 870). The fact that the attorney who 
represented the petitioner was not admitted to the U. S. courts is no ground for 
vacating an adjudication, it not being jurisdictional (In re Kindt [D. C], 98 Fed. 
Rep. 867). Whether one can file a voluntary petition after an involuntary one has 
been filed against him is open to some doubt, though the weight of authority favors 
the affirmative. Under the Act of 184 1, the right to do so was sustained (In re 
Canfield, i N. Y. Leg. Obs. 234; s. c. 5 Law. Rep. 415), though under that of 
1867, it was denied (In re Stewart, 3 B. R. 108). and later tolerated (In re Davidson, 
3 B. R. 418). The right to simply file a voluntary petition is not limited by the 
contingency of an involuntary one being pending; but, unless there is some sub- 
stantial end to be reached, the court in the exercise of its general jurisdiction in 
bankruptcy may and should stay the further proceedings under one or the other of 
the petitions, order their consolidation, or impose such terms on a continuation of 
those subsequently filed as will save the estate from the expenses of proceedings 
under the different petitions. Such is the practice contemplated under the present 
Act when two or more petitions are filed "against a common debtor" (Rule VII). 
The "common debtor" here mentioned includes a person who has filed a voluntary 
petition (2i^ [z] )• As a rule,, it is of little importance whether the proceedings have 
a voluntary or an involuntary character, and both may exist in the proceedings 
under one petition (In re Murray [D. C], 96 Fed. Rep. 600). 

^In computing the number of creditors and the amount of debts, a debt sought 
to be paid by an invalid transfer may be included (In re Tierre [D. C], z N. B. 
News, 402; s. c. 95 Fed. Rep. 425). When the petition is against a partnership, 
a debt due by a partner to the firm is not to be counted, though if the petition be 
against an individual of a firm, both his individual and firm debts are to be 
reckoned (In re Lloyd, 15 B. R. 257). In States where enforceable debts are recog- 
nized as between husband and wife, the latter may be a petitioning creditor and 
her claim used in computing the amount of debts (In re Novak [D. C], loi Fed. 
Rep. 800). An involuntary petition cannot be filed against a corporation that is 
not "engaged principally in [i] manufacturing, [2] trading, or [3] mercantile 
pursuits" ({4^). incorporated insurance companies not being within the statute (In 
re Cameron Town Mut. Fire, Lightning Ik Windstorm Ins. Co. [D. C], 96 
Fed. Rep. 756). Involuntary petitions, it must be remembered, cannot be filed at 
all unless the person against whom the adjudication is sought has committed an 
act of bankruptcy ({3), and has an outstanding indebtedness of at least one 
thousand dollars (24^)- In computing this amount, claims of creditors to whom 
fraudulent preferences have been given should be included (In re Tierre [D. C], 
95 Fed. Rep. 425; s. c. x N. B. News, 402). 

*When the petition is filed by one creditor, he should allege that all the credit- 
ors of the debtor are less than twelve in number, for this allegation in such a 
petition is jurisdictional (In re Scammon, 6 Biss. 130; s. c. 10 B. R. 66. Contra, in 
re Jewett, 2 Low. 393), and he can do this upon information and belief (In re 
Scammont zo B. R. 66; s. c. 6 Biss. Z30; In re Mann, Z4 B. R. 572; s. c. Z3 Blatch. 
40Z; s. c. 5z How. Pr. Z74). One may calculate the amount of his claim by add- 
ing the interest to the principal (Sloan v. Lewis, 22 Wall. Z50; s. c. Z2 B. R. Z73), 



106 CREDITORS. [Ch. 6. 

such creditors whose claim equals such amount may file a 
petition to have him adjudged a bankrupt' 

and by computing both the debts which are and those which are not due (/» re 
Alexander, 4 B. R. 178; 8. c. z Low. 470; Lirm v. Smith, 4 B. R. 46), both clasaea 
being provable (263). If this is not enough, he may buy up claims to make the 
amount required by the statute {In re Shouse, Crabbe, 48a; in re Woodford ^ 
Chamberlain, 13 B. R. 575). See also >if r^ Beddingfield [D. C], z N. B. News, 
385; s. c. 96 Fed. Rep. 190, where the court expresses a grave doubt as to whether 
claims so purchased may include a transfer of taxes. The point was not decided, 
being rendered unnecessary by additional claims of intervening creditors. It does 
not seem to be necessary that the petitioner's debt be owned by him at the time 
the act of bankruptcy alleged in the petition was committed (Phelps v. Clasen, 3 B. 
R. 87; s. c. Wool. 204). 

1 Relative to the filing of schedules in involuntary proceedings, see {7(8) as to 
the bankrupt's duty in that behalf, 239(6) as to the referee's duty, and Rule IX as 
to that of the petitioning creditors. 

Where the petition is filed against a partnership, it is not sufficient to allege 
that the partnership is insolvent, when insolvency is essential, but there should be 
an averment as to the solvency or insolvency of each of the partners (In re Blmir 
et al, [D. C], 99 Fed. Rep. 76). When a petition in involuntary bankruptcy has 
been collusively dismissed without due notice to other creditors than those joining 
in the petition, after the time for intervening has expired, the creditors a£Fected 
thereby injuriously may file a new petition and will not be estopped by the judg- 
ment of dismissal (NeuaUdter et aL v. Chicago Dry Qooda Co. [D. C], 96 Fed. 
Rep. 83). When one furnishes money to another to carry on business, but no 
actual partnership exists, it is sufficient to file a petition against the ostensible 
owner of the business {In re Kenney [D. C], 97 Fed. Rep. 554). 

When a corporation is one of the petitioning creditors, an officer of the corpor- 
ate body may sign the corporate name to the petition without any action by the 
directors instructing or authorizing him so to do {In re Summers [D. C], i N. B. 
News, 266, 267). The mere fact that one may have a claim against the bankrupt 
is not in itself enough to enable him to become a petitioner in involuntary proceed- 
ings. He must be a creditor within the meaning of {i(9)—that is, he must own a 
^masA. provable in bankruptcy, (See {63 as to provable debts.) An unliquidated 
claim (In re Brinckman [D. C], 103 Fed. Rep. 65), or one barred by the statute 
of limitation is not such a demand (In re Realer [D. C], z N. B. News, 280; s. c. 
95 Fed. Rep. 8oa; in re Lipman [D. C.]. i N. B. News, 3x0; 8. c. 94 Fed. Rep. 
353; i*^ ^* Ktngsley, i B. R. 329; 8. c. i Low. 216; in re Hardin, 1 B. R. 395; inre 
Noeson, 12 B. R. 422; 8. c. 6 Biss. 443; in re Reed, 11 B. R. 94: 8. c. 6 Biss. 250; 
in re Cornwall, 6 B. R. 305; s. c. 9 Blatch. 114). This b also the English doctrine 
{Exp, Dewdney, 15 Vesey, 479; in re Clendening, 9 Irish Eq. R. N. S. 287). It is 
based on the conclusion that where a statute bars or limits an action in one juria- 
diction, it so operates in all others. This doctrine, however, is not without ex- 
ception, there being two cases to the contrary, though under a State statute whidi 
provided that the bar would be considered waived unless pleaded as a defense (In re 
Ray, I B. R. 203; 8. c. 2 Ben. 53; in re Sheppard, i B. R. 439; 8. c. 7 A. L. Reg. 
484}. Whether the filing of a petition in bankruptcy suspends the statute of lim- 
itation seems to be unsettled, there being authority favoring (In re Eldridge^ 12 B. 
R. 540; M re fVright, 6 Biss. 3x7) and opposing the question (Nicholson v, Mmrray^ 
5 Saw. 320; 8. c. x8 B. R. 469). 

Again, a creditor who, though he owns a provable claim, will be estopped from 
filing an involuntary petition if he gave his express or implied consent to the ad 
of bankruptcy on which he founds his petition, such as a general assignment or 
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c Petitions shall be filed in duplicate, one copy for the 
clerk and one for service on the bankrupt. ' 

d If it be averred in the petition that the creditors of the 
bankrupt are less than twelve in number, and less than 

preferential transfer (/» re Israel, la B. R. 204; s. c. 3 Dill. 5x1; in re SchtyUr, 2 
B. R. 549; s. c. 3 Ben. 200; in re Currier, 13 B. R. 68; s. c. 2 Lowell, 436; Perty v, 
Langley, x B. R. 559; s. c. 7 A. L. Reg. 429; Everett v. Derby, 5 Law. Rep. 225; 
in re Romanow [D. C], 92 Fed. Rep. 510; Simonaon v. Sinaheimer [C. C. A.], 
95 Fed. Rep. 948; in re Williams^ 14 B. R. 132. As opposed to these cases, see 
Sinaheimer V. Simonaon [D. C], 96 Fed. Rep. 579; Simonaon v. Sinaheimer 
et al. [C. C. A.], 100 Fed. Rep. 426). If the assignment were void because of the 
bankruptcy law, he is not affected thereby, and may file an involuntary petition 
{In re Curtia [D. €.]. x N. B. News, 163; 8. c. 91 Fed. Rep. 737). The same ia 
true where a creditor participates in the benefits of an assignment before the 
passage of the bankruptcy act, that being too remote to be in contemplation of 
bankruptcy (In re Polb [D. C], i N. B. News, 134; a. c. 91 Fed. Rep. 107). So 
a creditor who accepts a preferential transfer without fraud, it was held under the 
old law, was not estopped from filing an involuntary petition (In re Hunt 6* 
Homell, 5 B. R. 433; in re Rado, 6 Ben. 230). nor one who acquires a lien through 
legal proceedings (In re Sheehan, 8 B. R. 345; Cox v. Hale, 10 Blatch. 56; s. c. 8 
B. R. 562). the filing of the petition in such cases being deemed a waiver or sur- 
render of the preference or lien (In re Skeehan, 8 B. R. 345: in re Broich, 15 
B. R. IX ; in re Bloss, 4 B. R. 147; in re Stansell, 6 B. R. X83. See in re 
Israel, 12 B. R. 204; s. c. 3 Dill. 511; in re Currier, X3 B. R. 68; Clinton v. Mayo, 
12 B. R. 39; and also in re Frost, xx B. R. 69; s. c. 6 Biss. 213, which is dis- 
tinguished in the Broich case), though under the present law it has beeai held that 
he would be estopped until he surrendered the preference (In re Rogers' Mill- 
ing Co. [D. C], 102 Fed. Rep. 687), which he may do in the petition praying 
for the adjudication in bankruptcy, or in an amendment thereto made for that pur- 
pose (In reRado, Fed. Cas. No. xx.522; a. c. 6 Ben. 230; in re Hunt, Fed. Cas. No. 
6,882; in re Marcer, Fed. Cas. No. 9,060; in re Rogera' Milling Co., supra), a claim 
may be a provable one under {63 without being allowable under 257^* It is the 
provable — not the allowable — claims which are to be considered in determining the 
question as to whether a creditor holding a preference ia entitled to file an involun- 
tary petition. This seems to be settled by the cases above cited which hold that 
the nling of an involuntary petition by a preferred creditor is a waiver of his 
preference. The statute nowhere provides the time when or manner how the 
preference shall be surrendered in order to make the provable claim an allowable 
one. It therefore may be surrendered at any time to enable the creditor to 
receive the benefit of the act. It ia true, until the trustee is appointed, no one ia 
in a position to formally receive the surrender (In re Currier, X3 B. R. 68), but it 
may be informally surrendered by the act of filing the petition, and especially so 
if in that the creditor expressly surrenders it, making auch surrender a part of his 
petition. The fact that a creditor attacka an alleged preference as fraudulent in a 
State court will not estop him from again questioning the validity thereof by 
proceedings in bankruptcy (Leidigh Cairiage Co. v. Stengel [C. C. A.], i N. B. 
News, 387; a. c. 95 Fed. Rep 637). 

Creditors who join in an involuntary petition and afterwarda obtain a settle- 
ment of their claims cannot withdraw if such act will jeopardize the proceedings 
{In re Beddingfield [D. C], x N. B. News, 385; a. c. 96 Fed. Rep. 190). 

^The duplicates really constitute the petition, and both should be filed at the 
same time. If one is filed within the foor months specified in {3^, and the other 
ia not filed nntil after the four months, the failure will be fatal (In re Btevenaon 
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three creditors have joined as petitioners therein, and the 
answer avers the existence of a larger number of cred- 
itors, there shall be filed with the answer a list under oath 
of all the creditors, ' with their addresses, and thereupon the 
court shall cause all such creditors to be notified of the 
pendency of such petition and shall delay the hearing 
upon such petition for a reasonable time, to the end that 
parties in interest shall have an opportunity to be heard ; 
if upon such hearing it shall appear that a sufficient num- 
ber have joined in such petition, or if prior to or during 
such hearing a sufficient number shall join therein, the 
case may be proceeded with, but otherwise it shall be 
dismissed. 

e In computing the number of creditors of a bankrupt 
for the purpose of determining how many creditors must 
join in the petition, such creditors as were employed by 
him at the time of the filing of the petition or are related 
to him by consanguinity or affinity within the third degree, 
as determined by the common law,' and have not joined 
in the petition, shall not be counted. 

/ Creditors other than original petitioners may at any 
time enter their appearance and join in the petition, or 
file an answer and be heard in opposition to the prayer of 
the petition. 3 

[D. C], I N. B. News, 313; s. c. 94 Fed. Rep. no). While the petition, under this 
section, is required to be in duplicate, the schedules must be in triplicate, for the 
use of the clerk, referee and trustee (27[8]). 

^The petitioning creditors have a right to examine the debtor fully as to the 
persons listed by him as creditors (In re Hymes, 10 B. R. 433; s. c. 7. Ben. 427). 
An issue of fact may be raised in regard to the number of creditors and amount of 
claims upon which the court must pass, and its finding is conclusive and final, not 
subject to collateral attack, even though erroneous (In re Duncan, 8 Ben. 365; s. c. 
14 B. R. 18; in re Scammon, 6 Biss. 130; s. c. 10 B. R. 66; in re Funkensiein, 3 Saw. 
605; s. c. 3 Cent. L. J. 448; s. c. 14 B. R. 213; in re Burch, 10 B. R. 150; in re 
Rosenfields, 11 B. R. 88). The burden of proof on such an issue is upon the peti- 
tioners {In re Hymes, 10 B. R. 433; s. c. 7 Ben. 427; in re Frosty 11 B. R. 69; s. c. 
6 Biss. 213). 

*As to the manner of determining the degree of relationship, see note 5, p. 74. 

*This paragraph has reference to proceedings before adjudication in bank- 
ruptcy, all creditors, in efiFect, being parties after adjudication and entitled to be 
heard without any special order permitting them to intervene {In re Schwartx [D. 
C], z N. B. News, 266). If a petition filed under paragraph b of this section, 
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g A voluntary or involuntary petition shall not be dis- 
missed by the petitioner or petitioners or for want of pros- 
ecution or by consent of parties until after notice to the 
creditors. ' 

Sec. 6o. Preferred Creditors.* — a A person shall be 
deemed to have given a preference if, being insolvent, he 
has procured or suffered a judgment to be entered against 
himself in favor of any person, or made a transfer of any 

safficient upon its face as to the namber of creditors and amount of claims, should 
prove defective in such respects for some good reason, such as the debts of one or 
more of the petitioning creditors not being provable, creditors otherwise competent 
may appear before adjudication, join in the petition and be reckoned in making up 
the uumt>er of creditors and amount of claims required to sudport the petition {In 
rrRomanow [D. C], 92 Fed. Rep. 510; in re Beddingfield [D. C], x N. B. 
News, 385; s. c. 96 Fed. Rep. 190). If the petition is not regular upon its face, 
however, it should be dismissed at once as the court has no authority to hold the 
case open in order that other creditors may intervene {In re Burch, 10 B. R. 150). 
The dismissal of the petition may be moved by the debtor or any creditor {In re 
Wiiliams, 14 B. R. 132; in re Scrafford, 15 B. R. 104; s. c. 14 B. R. 184; in re 
Hatje^ 6 Biss. 436; s. c. 12 B. R. 548). 

^See {58 and notes regarding notice to creditors. 

*For analogous provisions, see R. S. {{5128. 5129, 5x30; Act of 1800, {28; Act of 
X841, I2; Act of 1867, 835. 

See* 21(15) for definition of insolvency; {3 as to acts of bankruptcy; {64 as to 
priority debts; and {67 as to liens. The language of 23 should be construed in 
connection with that of this section so far as possible, both sections being parts of 
the same general subject {In re Tonkin, 4 B. R 52). If the language of both sec- 
tions will not admit of the same interpretation, then each section should be con- 
strued independently {In re Nickodemus, 3 B. R. 230). 

The word ' 'suffered" as here used does not embody the idea of procured. It is 
not necessary that the debtor should be fraudulently or in any way actively con- 
cerned in causing the judgment to be entered. The mere fact that the debtor is 
insolvent and an action shall be prosecuted to judgment against him is sufficient to 
constitute a preference without reference to the intent, if it has the effect of giving 
other creditors of the same class a greater percentage of their debts {In re Whalen 
[D. C], X N. B. News, 228; in re Moyer [D. C], i N. B News. 260; s. c 93 Fed. 
Rep. 188; in re Arnold [D. C], i N. B. News, 334; s. c. 94 Fed. Rep. xooi). 

Whether a transfer, lien or judgment amounts to a preference must be de- 
termined solely by the effect it has upon the rights of other creditors, the question 
of an intent to give a preference, or the character or manner of the transaction 
leading to it being immaterial (Qoldman, Beckman Ik Co. v. Smith [D. C], i N. 
B. News, 160; s. c. 93 Fed. Rep. 183; in re Whalen [D. C], i N. B. News, 228; in 
re Moyer [D. C], i N. B News, 260; s. c. 93 Fed. Rep. 188; inre Dwiggins Bros. 
[D. C.]. I N. B. News. 292; in re Little River Lumber Co. [D. C ]. i N. B. 
News, 306; s. c. 92 Fed. Rep. 585; Johnson v. Wald [C. C A.J, i N. B. News, 
325; s. G. 93 Fed. Rep. 640; in re Arnold [D. C], i N. B. News, 334; s. c. 94 Fed. 
Rep. 100; inre Christensen [D. C], loi Fed. Rep. 802; in re Sloan [D C], 102 
Fed. Rep. 116; in re Fizen et al. [C. C. A.], 102 Fed. Rep. 295). Under the 
former Acts, the intent to prefer was material. It was one of the essential ingredi- 
ents of an act of bankruptcy and had to t>e proved {Af organ 6^ Co, v. Mastick, 2 B. 
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of his property, and the effect of the enforcement of such 
judgment or transfer will be to enable any one of his cred- 
itors to obtain a greater percentage of his debt than any 
other of such creditors of the same class. 

R. 521; Miller v. Keys^ 3 B. R. 224: Doon v, Compton, 2 B. R. 607: Perry v. Langlty, 
2 B. R. 596; s. c. 8 A. L. Reg. 427). 

It should be noticed that the language of the statute contemplates that the 
preference shall be created only when the transfer is made to a creditor. If firm 
property be transferred by one partner to another, though injurious to the general 
creditors, the same cannot be impeached as a preference (In re Rudnick [D. C], 
102 Fed. Rep. 750). In this case, the partner who purchased the firm property 
transferred it to a t>ona fide purchaser for value, and the decision is based on the fact 
that all creditors su£fered the same. And this is so even though the transfer be 
made under coercion {Claritm Bank v. /ones, 21 Wall. 325; Giddings v. Dodd, 1 
Dill. 115; s. c. 4 B. R. 657; in re Blatckeider, i Low. 373). The intent is pre- 
sumed when the transaction works the injury specified in the statute (Johnson v. 
Wald, supra), and the bankruptcy court may enjoin the disposal of property 
preferentially conveyed (In re Kimball [D. C], 97 Fed. Rep. 29). An insolvent 
may in good faith borrow money to use in his business, give the loaner security 
therefor at the time the debt is incurred, and that security will not be voidable as a 
preference ({67[^] and notes thereto; Tiffat^ v. Boatsman^s Saving Inst., 18 Wall. 
376: s. G. 9 B R. 245; Brutestan v. Cook, 6 E. & B. 296; Harris v. Rickett, 4 Hurl 
& N. i; Lee v. Hart, 34 Eng. Law & Eq. 569; Hutten v. Crutwell^ i El. & Bl. 15: 
Hunt V. Mortimer, 10 B. & C. 44; Belle v, Simpson, 2 H. & N. 4x0; Wadsworth v, 
Tyler, 2 B. R. loi; ex p. Shouse, Crabbe R. 482; Bent/ey v. Wells, 61 111. 59; in re 
McKay 6- Aldus, i Low. 561; s c. 7 B. R. 230; Gattman v. Hoena, 12 B. R. 493), 
security being distinguished from a preferential transfer in that it is given at the 
time the indebtedness is incurred while the preferential transfer is made for an 
antecedent debt. Yet all transfers or payments made by an insolvent in consider- 
ation of such debts are not preferences. The e£fect must be to give one creditor a 
greater percentage of his claim than other creditors of the same class would receive. 
The real test seems to rest in the query as to whether the transfer on the whole 
diminishes the insolvent's distributable assets. If the transaction leaves him with 
as much assets which may be distributed among his creditors as he had before giving 
the security, then the security is not a preference and voidable, and if he has not 
as much, it is (Darby v. Boatman* s Saving Inst,, i Dill. 141; s. c. 4 B R. 601). The 
same principle is true when property is traded, or one form of security is ex- 
changed for another (Chattanooga Nat. Bank v. Rome Iron Co. [C. C.], 102 
Fed. Rep 755; Clark v. Iselin, 21 Wall. 360; s. c. 9 B. R. 19; s. c. 10 Blatch. 204; 
s. c. II B. R. 337; Livingston v. Bruce, i Blatch. 318; Sawyer v. Turpin, 91 U. S. 
1x4; s. c. 5 B. R. 339; s. c. X Holmes, 251; 8. c. 2 Low. 29; s. c. 13 B. R. 271; 
Bumhiselv, Firman, 11 B. R. 505; s. c. 22 Wall. 170; Cook v, Tullis, 9 B. R. 433; 
8. c. 18 Wall. 332; in re Hapgood, 2 Low. 200). This is also true when property is 
transferred in extinguishment of a valid lien (Catlin v. Hoffman, 9 B. R. 342; s. c. 
2 Saw. 486; Hallack v. Tritch, 17 B. R. 293; in re Roseberry, 16 B. R. 340; s. c. 8 
Biss. XX2), though the property relieved by the payment or transfer should become 
subject to the payment of the debts of the general creditors. If it does not, as 
where money is paid on a mortgage debt, it is a voidable preference if it enables 
one creditor to realize a greater percentage of his claim than other creditors of 
the same class (Shutts v. F. N. Bank of Aurora [D. C], 98 Fed. Rep. 705). 
Again, when a mortgage is given by an insolvent in good faith to secure future 
purchases of goods, the mortgage is valid to the extent of the value of the goods 
actually advanced in reliance upon such mortgage (Marvin v. Chambers, 12 
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6 If a bankrupt shall have given a preference within 

Blatch. 495; Sehulze v. Bolting, 17 B. R. 167; s. c. 8 Biss. 174). It has also been 
held, nnder the old law, that an insolvent debtor in good faith may balance 
accounts or settle with a creditor in so far as that transaction does not result in 
any actnal transfer of property to the prejudice of creditors {In re Comstock, 12 
B. R. no; s. c. 3 Saw. 517). The reason at the bottom of such a doctrine would 
surest that the same might be done without regard to the motives of the parties, 
it being nothing more or less than the striking of a balance. But under each 
of the former Acts it was provided that transfers made with the intent to defeat 
the bankruptcy Act woula be voidable as preferences. The good faith referred 
to in the case last cited undoubtedly has reference to such provisions and simply 
meant that such settlement should be made without an intent to defeat the bank- 
ruptcy Act. That reason cannot apply to the present Act since it does not con- 
tain such a provision. That it was the clear intention of Congress that such 
transfers should not be construed as voidable because of being preferential is evi- 
denced by the fact that such a clause was embodied in the bill which became the 
present law, when it reached the conference committee, and was by that committee 
struck out. It may be said, therefore, that under the present Act, an insolvent 
may balance accounts with a creditor in so far as he does not transfer to him any 
actual property — ^property as distinguished from the debit account. It has, in 
&ct, already been held under the present Act that he may settle his account in 
the usual course of business and transfer property in consummation thereof. 
The transfer of the property might constitute an act of bankruptcy, but the 
property so transferred would not constitute a voidable preference unless the 
creditor receiving it knew that a preference was intended (In re Eggert [D. C], 

98 Fed. Rep. 843). or had such knowledge of his debtor's financial condition as 
would put a prudent man upon inquiry, in which case he will be charged with a 
knowledge of the facts which such inquiry should reasonably be expected to dis- 
close (/« re Bggert [C. C. A.], 102 Fed. Rep. 735; in re Blau: et al. [D. C], 102 
Fed. Rep. 987). This conclusion, though, will not reach beyond the accounts 
between the parties so as to cover transactions out of the ordinary course of their 
business, as where one liable with the insolvent pays the obligation after the in- 
solvent has filed his petition in bankruptcy, he cannot deduct the amount so paid 
from an account, or balance of an account, which he owes the insolvent; he must 
pay that account to the insolvent's trustee, prove his claim for the payment he 
made in behalf of the insolvent and receive his dividend as other creditors {In re 
Bingham [D. C], i N. B. News, 351; s. c. 94 Fed Rep 796; contra^ in re Dillon 
[D. C] , 100 Fed. Rep. 627). An insolvent may assent to a creditor stopping goods 
in transitu before they have come into his possession: that will not amount to a 
preference, for the debtor is only assenting to a right which the creditor could 
otherwise lawfully exercise {In re Foot, xi Blatch. 530; s. c. xi B. R. 153). Where 
there is no mutual account, money paid in satisfaction of a debt is a preference 
within the meaning of this section if the bankrupt was insolvent at the time of 
such payment, "money" being "property" (/i» r/ Lange [D. C], 97 Fed. Rep. 
X97; in re Conhaim [D. C], 97 Fed. Rep. 923; in re Ft. Wayne Electric Corp. 
[C. C. A.]. 99 Fed. Rep. 400; Strobel ft Wilken Co. et al, v. Knost et al. [D. C], 

99 Fed. Rep. 409). 

An agreement to pledge personal property as security for a debt is not executed 
until the goods are delivered to the creditor or set apart and treated as his. 
Under such agreement the creditor acquires no lien on the property, and if he 
takes it into his possession a few days before the filing of the petition in bank- 
ruptcy, the transaction will be a voidable preference, though the original agree- 
ment was made more than four months before that time {In re Sheridan et al. [D. 
C], 98 Fed. Rep. 406). Such an agreement would be otherwise, however, did it 
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four months' before the filing of a petition, or after the 
filing of the petition and before the adjudication, and the 
person receiving it, or to be benefited thereby, or his 
agent acting therein, shall have had reasonable cause to 
believe that it was intended thereby to give a preference,* 

originate by the creditor, at the time of the agreement, advancing the money by 
which the property was purchased (Sabin v. Camp [C. C], 98 Fed. Rep. 974). 

^The general rnle of law is that when a statute fixes a period within which a 
thing may or may not be done, if the last day of that period fall on a Sunday or a 
legal holiday, the period will be considered as ending the day before rather than 
the day after such Sunday or holiday (Am. & Eng. Ency. Law, in/ra Time). This 
rule, in construing the former Act which was similar to the present on this subject 
(Act of 1867, {48). was ignored by the bankruptcy courts. They also differed 
when the last day did not fall on a Sunday or holiday as to the exact day on which 
the period expired, some of the courts holding that the first day of the period 
should be included and the last day of the period excluded from the computation. 
Others held exactly to the contrary, while many courts were of the opinion that 
portions of both the first and last days should be included and excluded, counting 
the hours and minutes from the beginning to the ending of the period, in that re- 
spect disregarding the common law rule that portions of a day were not to be count- 
ed. On the whole, the cases were so confusing that the court, in Duicher v. IVright^ 
94 U. S. 553; s. c. 16 Albany Law. J. 100, concluded that it was impossible to de- 
duce from them any general rule that would apply in all cases. As to the various 
holdings mentioned, see in re Lang, 2 B. R. 480; Cooley v. Cook, 125 Mass. 406; tx 
/. Farquhar, i Mont. & McA. 7; Westbrook Mfg. Co. v. Grant, 60 Me. 88; York v. 
Ho<n/er^ 4 B. R. 479; CcwU v. Harris^ i Moody & N. 141; in re Richardson, 2 Story, 
571; Sadler V. Leigh, 4 Camp. 197; ex p. D'Obree, 8 Ves. 82; in re fVydawn, 14 Ves. 
87: Thomas v. Desanges, 2 B. & Aid. 586; in re Howes, 6 Law Rep. 297; in re 
JVellman, 7 Law Rep. 25. The present Act fixes the manner of computing a period 
of time, when enumerated by days, as excluding the first and including the last, 
unless the last fall on a Sunday or a holiday, in which event the day last included 
shall be the next day thereafter which is not a Sunday or a legal holiday ({31). It 
is fair to presume that Congress intended that this rule should also be followed in 
computing time, when enumerated by months and years, the courts thus far having 
put that construction upon it (/» re Stevenson [D. C.]. i N. B. News, 313; s. c. 
94 Fed. Rep. no; Leidigh Carriage Co. v. Stengel [C. C. A.], i N. B. News, 
387: s. c. 95 Fed. Rep. 637). A petition insufficient to give the court jurisdiction 
to make an adjudication cannot be filed within the four months so as to render the 
preference voidable and a sufficient one filed after four months, for that petition 
which marks the end of the period is the one on which the court can make the 
adjudication {In re Rogers^ 10 B. R. 444). 

'"Reasonable cause to believe" that the debtor intended to give a preference 
must have existed at the time the preference was created {Dow v. Sargent, 15 N. 
H. 115; Toofv. Martin^ 13 Wall. 40; s. c. 6 B. R. 49; Clark v Iselin^ 21 Wall. 360; 
s. c. II B. R 337; s. c 10 Blatch. 204; s. c. 9 B. R. 19; Haughey v. Albin, 2 Bond, 
244; in re Ouimette^ 3 B. R. 566; s. c. i Saw. 47), and its existence at that time 
must be alleged in the trustee's complaint or declaration {In re Hunt, 2 B R. 539; 
Cramp v. Chapman, 15 B. R. 571. See also Forbes v. Howe, 102 Mass. 427). It 
is a question of fact to be determined by a jury from all the facts and circum- 
stances of the case, though those facts and circumstances must be such as will lead 
the jury to a well grounded conclusion that the creditor believed rather than sus- 
pected that the debtor intended to give a preference {Forbes v. Howe^ 102 Mass. 
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427). The fact that the debtor freqaently borrowed money from the creditor, 
that he was obliged to renew his notes, that he was in the habit of over-drawing 
his accoont, that he was addicted to incorrect habits, that he was reckless in his 
business methods, and that he seemed to be pressed for money are not sufficient to 
warrant a jary in finding that the creditor had reasonable canse to believe that the 
debtor intended to give a preference. Such facts would be grounds for suspicion 
that the debtor was in failing circumstances, but no cause for a well-grounded belief 
that he was insolvent (Grant v, Nat, Bank, 97 U. S. 80; Stucky v. Masonic Savings 
Bank, 108 U. S. 74). "To make mere suspicion a ground for nullity would render 
the business transactions of the community altogether too insecure. It was never 
the intention of the framers of the law to establish any such rule." (Grant v. 
Nat. Basik^ supra) Both of the cases last cited were by the U. S. Supreme court, 
and in view of another case decided by that court and next cited, it should be 
stated that the facts showed that most of the debtor's indebtedness was due to 
persons living in counties other than that in which the preferred creditor resided, 
and did not show that such creditor had any knowledge of the debtor's insolvency. 
Had the other creditors, or a number of them, resided in the county where the pre- 
ferred creditor lived, the decision might have been different as the court draws a 
fine distinction between "reasonable cause to believe" and ' 'reasonable cause to sus- 
pect," as will appear from the following language used by that court in Buchanan v. 
Smith, 7 B. R. 513; s. c. 16 Wall. 277: 8 BUtch. 153: "A creditor securing a 
preference from his debtor over other creditors of the debtor cannot be said to 
have had reasonable cause to believe that his debtor was insolvent at the time 
onless such was the fact; but if it appears that the debtor giving the preference 
was actually insolvent, and that the means of knowledge on the subject were at 
hand, and that facts and circumstances were known to the creditor securing 
the preference which clearly ought to have put him as a prudent man upon in- 
quiry, it would seem to be a just rule of law to hold that he had reasonable cause 
to believe that the debtor was insolvent, if it appears that he might have ascer- 
tained the fact by reasonable inquiry. Ordinary prudence is required of a creditor 
under such circumstances, and if he fails to investigate when put upon inquiry, 
he is chargeable with all knowledge it is reasonable to suppose he would have 
acquired if he had performed his duty." If. in the light of this language, the 
facts show that the creditor had reasonable cause to believe that the debtor 
was insolvent and that it was intended by the transfer to give a preference, 
the same will be voidable by the trustee (Too/ v. Martin, 13 Wall. 40; s. c. i 
Dill. 203; Rice v. Meiendy, 41 Iowa, 399; Scammonv, Cote, 3 Cliff. 472; s. c. 5 
B. R. 257; Graham v. Stark, 3 Ben 250; s. c. 3 B. R. 357; Wager v. Hall, 16 
Wall. 584; s. c. 3 Biss. 28; Otis v. Hadley, 112 Mass. 100; ex p. Mendell, i Low. 
506; Alderdice V. Bank, i Hughes. 47; s. c. 11 B. R. 398; Beckham v Burrows, 3 
Story, 544; in re Wright, 2 B. R. 490; Sedgwick v. Sheffield, 6 Ben 21; Hill v, 
Simpson, 7 Ves. 170). Ordinarily, a transfer will be considered fraudulent when 
made in other than the usual course of trade, or the accustomed dealings between 
the parties (Bison v. Knapp, 4 B. R. 349; s. c. i Dill 186). This presumption can 
only be overcome by proof on the part of the creditor that he took the proper steps 
to learn the pecuniary condition of the debtor, and all reasonable means pursued in 
good faith must be used for this purpose (Walbrunv. Babbitt, [U. S. Supreme Ct.], 
16 Wall. 577; s. c. 9 B. R. i), the more unusual or suspicious the transaction, the 
greater being the diligence required (Schulenberg v. Kabureck, 2 Dill. 132) 

The statute makes the principal expressly liable for the knowledge which ' 'his 
agent acting therein" has. "Acting therein" undoubtedly has reference to the 
particular agent who acts in connection with the preference. Does this mean that 
he shall not be liable for the knowledge which any other agent than the one so 
acting may possess? That would seem to be the intention, otherwise there was 
no occasion to refer to the agent's knowledge at all since it is- a settled rule of law 
that the principal is chargeable with the knowledge of his agents (Rogers v. Palmer, 
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it shall be voidable by the trustee, ' and he may recover 

I02 U. S. 263; Sage v. IVynkocp, z6 B. R. 363: 8. c. 104 U. S. 3x9; Markstmv, Hobson^ 
2 Dill. 327; Mayer v Hermann^ xo Blatch. 256; Bank of U. S. v. Davis, 2 Hill 
[N. Y.]. 451; /nga/is v. Morgan, 10 N. Y. 178; Fui/on Bank v, AT. Y. 6* S. C, Co,, 
A Paige, 127; Ungewitter v. Sacks, 3 B. R. 723; 8. c. 4 Ben. 167; Griswold v. 
Ilaven, 25 N. Y. 595; Nortk River Bank v. Aymar, 3 Hill, 262; David v. Bemis, 4 
N. Y. 453; Voglev, Latkrop, 4 B. R. 439; in re Meyer, 2 B. R. 422; Atty, Gen. v. 
Siddon, 1 Cromp. ft Jer. 220). This is also trne of sab-agents whom the princi- 
pal's agent may rightfully employ (Story on Agency^ ((452, 454; Storrs v. City of 
Utica, X7 N. Y. 104; Boydv, Vanderkamp, i Barb. Ch. 273; Rourkev Story, 4 E. 
D. Smith, 54; Lincoln v. Batelle, 6 Wend. 475) This rule is fonnded on the 
contract relations that exist between master and servant whereby it is the servant's 
duty to communicate such information as he may have on the subject to hi* 
master. Such relations do not exist between the principal and attorneys engaged 
by a collecting agency with which the principal left his claim, even though such 
attorneys act«l in the name and took preferences in behalf of the principal, the 
principal not receiving the proceeds of the preferential transfer. Such attorneys 
are servants of the collecting agency, and that agency is regarded as an inde- 
pendent contractor and debtor to, rather than the agent of, the original principal 
(Hoover v. Wise [U. S. Supreme Ct.], 91 U. S. 30^; s. c. 14 B. R. 264, citing 
Reeves v. St. Bank of Ohio, 80 Ohio St. 465; MacKersy v. Ramsay, 9 Clark & Fin. 
8x8; Montgomery Co. Bank v. Albany City Bank, 7 N. Y. 459; Com. Bank of Penn. 
V. Union Bank, ix N. Y. 203; Allen v. Merchants* Bank, 22 Wend. 2x5; Bradstreei 
V. Everson, 72 Penn X24; Lewis v. Pecfc^ xo Ala. X42; Cobb v. Becke, 6 Ad. & Ellis, 
N. S., 930; s. c. sub nam. Hoover v. Greenbaum, 6x N. Y. 305). Nor is the princi- 

Eal bound by the knowledge of an attorney whom he directly engages if that 
Dowledge was acquired by the attorney while in the employ of some prior client, 
especially if its disclosure would amount to a betrayal of professional confidence 
(The Distilled Spirits, 11 Wall. 356, citing Dresser v. Norwood, if Common Bench, 
N S., 466; iVarrick v. IVarrick, 3 Atkyns, 29X; Mountford v Scott, Turner & 
Russell, 274; Hart V. Farmers* Bank, 33 Vermont, 252; AT V. C. Ins. Co. v. Nat. 
Prot. Co., 20 Barb. 468). But "where the attorney of a creditor is prosecuting a 
debtor to enforce payment of a debt, and by reason thereof the debtor discloses to 
him that he is insolvent and asks his advice, although the attorney may possibly 
find himself involved in some conflict of duty, for he certainly has no right to 
accept in confidence from the adverse party information which his client ought 
to know, yet he cannot by accepting such retainer evade the operation of the rule. 
In every step of the prosecution of the claim to collection he is the agent of the 
creditor; the performance of his duty to that creditor involves the gaining of 
knowledge of the debtor's insolvency, and no proffered confidence put in him by 
the adverse party can make that information less his client's property or less infor- 
mation acquired in his agency and imputable to such client" (Mayer v. Herman, xo 
Blatch. 256). 

^The preference here made voidable by the trustee is valid as to all other per- 
sons, and the property transferred is neither subject to re-sale by the debtor nor 
attachment, judgment or execution liens of his creditors thereafter created (Cook v. 
Rogers, X3 B. R 97; s. c. 3X Mich. 391 [citing fames v. IVhitbread, xx C. B. 406; 
Coalev. Williams, 7 Exch. 205, and distinguishing Buchanan v. Smith, 7 B. R. 5x3; 
8. c. x6 Wall. 277, and McLean v. Meline, 3 McLean, 199]; Dodge v. Sheldon, 6 
Hill. 8; in re Biesenthal, X5 B. R. 228; Hathaway v. Brown, x8 Minn. 4x4; Seaman 
V. Stoughton, 3 Barb. Ch. 344; in re Klancke, 4 B. R. 648; s. c. 4 Ben. 326; in re 
Badenheim, 15 B. R. 370; Everett v Stone, 3 Story, 454). There are some cases 
opposed to this, however, in holding that if the preference is set aside, the prop- 
erty would be subject to liens, in the order of their priorities attaching after the 
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the property' or its value' from such person. 

c If a creditor has been preferred, and afterwards in 
good faith gives the debtor further credit without security 
of any kind for property which becomes a part of the 
debtor's estates, the amount of such new credit remaining 
unpaid at the time of the adjudication in bankruptcy may 
be set off against the amount which would otherwise be 
recoverable from him. 

preference was created the same as though the transfer had been absolutely void 
{AfcLtan v. MeKfu^ supra; MacDonaldv, Moore^ 15 B. R. 26; Haughty v. Alhin 2, 
B. R. 399; 8. c. 2 Bond, 244). If the transfer whereby the preference is created is 
fraudulent as to creditors, it is void and the property subject to subsequent liens, 
except where such liens are voidable under this act (Johnson v. Rogers, 15 B. R. i). 
When a preferential transfer is annulled, all valid liens on the property which 
merged or became extinguished by the transfer are revived (Avery v. Hackiey, 20 
Wall. 407; in re JCahley, 4 B. R. 378; s. c. 2 Biss. 383). So with old securities 
given in exchange for new ones; when the latter are invalidated, the former are 
restored (Crippen v. ffeermance, 9 Paige, 211; Burnhisel v. Firman^ 22 Wall. 170; 
s. c. IX B. R. 505, citing Parher v. Cousins, 2 Grattan, 389; F. <S^ M. Bank v. 
Josfyn, 37 N. Y. 353; Cook v. Barms, 36 N. Y. 521; Rice v. Welling <&• Fake, 5 
Wendell. 595). 

*A creditor receiving property under a preferential transfer which is only void- 
able can convey such property to one who buys for valuable consideration and in 
good faith, if such purchaser has no notice of its voidable character, and such 
purchaser will acquire a valid and non-voidable title thereto (Reson v. Knapp, 4 B. 
R. 349; s. c. I Dill. 186; Butter v. Haughwout, 42 111. 9; Morse v. Godfrey, 3 Story, 
389; Willarits Eq. Jur. 256). The preferred creditor does not hold the property 
so acquired tortiously, and before the trustee can recover it. unless there has been 
an actual conversion, he must demand its possession. No one but the trustee can 
bring an action for it (Glennyv. Langdon [U. S. Supreme Ct.], 98 U. S. 20 [Re- 
viewing the English practice and over-ruling Dewey v. Moyer, 72 N. Y. 70 and 
cases there cited holding that where the trustee neglects to act, the creditors may 
do so]: Trimble v. Woodhead, 102 U. S. 647; Moyer v. Dewey, 103 U. S. 301; 
McDonald v. Banendahl, 4 Hun. 205; s. c. 64 N. Y. 638; s. c. 6 N. Y. Su- 
preme Ct., 546). If the property has sustained any damage or injury while in the 
hands of the preferred creditor, the trustee may recover therefor if he is obliged 
to bring replevin (Schuman v. Fleckenstein, 15 B. R. 224; s. c. 4 Saw. 174, citing 
Brook V. McCraken, lo B. R. 461; Hyde v, Sime, Chitty, 170; s. c. 2 Hen. Black, 
135; Trisony v. Orr, 49 Gal. 617). 

*The value of the property is what it was actually worth, and the preferred 
creditor is chargeable therewith if the property actually or constructively passed 
into his possession, or was sold under legal process at his instance ( C/art>i« Bank v. 
Jones, 21 Wall. 325, citing Conrad v. Ins, Co., 6 Pet. 274; Comly v. Fisher, Taney's 
Decs. 121; Marshall V. Knox, 16 Wall. 559; Eby v. Schumacher, 29 Penn. St. 40; 
Sedgw on Damages [6th Ed.], 634; Mayne on Damages [2d Ed.], 317). When the 
property is sold on legal process, as stated, the trustee may adopt the sale, in which 
case he is entitled to the full amount for which the goods were sold and interest 
from the time the preferred creditor received the proceeds of such sale [Cooking- 
ham V, Morgan, 7 Blatch. 480; Traders' Hat. Bank v, Campbell, 14 Wall. 87; s. c. 
2 Biss. 423. See also Schuman v. Fleckenstein, 15 B. R. 224; s. c. 4 Saw. 174 and 
there cited). If a debtor, knowing that his creditor is insolvent, collusively 
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^ If a debtor shall, directly or indirectly, in contempla- 
tion of the filing of a petition by or against him, pay 
money or transfer property to an attorney and counselor at 
law, solicitor in equity, or proctor in admiralty for serv- 
ices to be rendered, the transaction shall be re-examined 
by the court on petition of the trustee or any creditor and 
shall only be held valid to the extent ot a reasonable 
amount to be determined by the court, and the excess 
may be recovered by the trustee for the benefit of the 
estate. 

pajTS the amount dae him to a third person on the creditor's order, thereby cre- 
ating a preference, such debtor will be liable to the trustee of sach creditor for 
the amount so paid (/'i^'x V. Gardner [U. S. Supreme Ct.], 21 Wall. 475, citing 
Bolander v. Gentry, 36 Gal. 105; Hanson v. Herrick, 100 Mass. 323). 



CHAPTER VIL 

ESTATES. 

Sec. 6 1. Depositories for Money. — a Courts of bank- 
raptcy shall designate, by order, banking institutions as 
depositories for the money of bankrupt estates, as con- 
venient as may be to the residences of trustees, and shall 
require bonds to the United States, subject to their ap- 
proval, to be given by such banking institutions, and may 
from time to time as occasion may require, by like order 
increase the number of depositories or the amount of any 
bond or change such depositories. ' 

Sec 62. Expenses of Administering Estates. — 
a The actual and necessary expenses incurred by officers 
in the administration of estates shall, except where other 
provisions are made for their payment, be reported in 
detail, under oath, and examined and approved or disap- 
proved by the court. If approved they shall be paid or 
allowed out of the estates in which they were incurred.* 

*No former act had analogous provisions. It is the duty of the trustee to 
deposit all estate money received in such depositories ({47 [3]) and to disburse it 
only by check or draft ({47 [4]: Rule XXIX). 

*For analogous provisions, see Act of 1800, {29; Act of 1867, \x%\ R. S. 
{{5099, 5I27A, 5127B. See {2(18) as to the taxation of costs; \^e as to the pay- 
ment of expenses from individual and firm estates; {64^(3) as to the costs of 
administration being priority debts; Rule X as to indemnity for expenses; Rule 
XXVI as to traveling and incidental expenses of the referee; and Rule XXXV as to 
the compensation of clerks, referees and trustees. Aside from the actual and 
necessary expenses here provided for, the court may make reasonable allowance 
as compensation for the services of persons not expressly provided for elsewhere, 
where such services are necessary [In re Scott et al. [D. C], 99 Fed. Rep. 404). 

No definite rule has ever been laid down relative to just what expenses might 
be incurred in administering a bankrupt estate. Each case has been made to 
depend upon its own peculiar exigencies {In re Noyes, 6 B. R. 277). The law 
nnquestionably presumes that one charged with the duties of administering an 
estate is qualified to do so without legal or clerical assistance. The trustees, if he 
should require assistance in the faithful discharge of his duties; should first obtain 
an order therefor. He "is not at liberty to charge the assets of the estate in his 
hands for professional or clerical services rendered him in the execution of his 
trust, until the same shall have been first allowed by the court", though where the 
exigencies of the case are such that an order could not be first obtained, he will be 
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Sec. 63. Debts which may be Proved.' — a Debts of 
the bankrupt may be proved and allowed against his estate 
which are (i) a fixed liability, as evidenced by a judgment 
or an instrument in writing, absolutely owing at the time 
of the filing of the petition against him, whether then pay- 
able or not, with any interest thereon which would have 
been recoverable at that date or with a rebate of interest 
upon such as were not then payable and did not bear 
interest;' (2) due as costs taxable against an involuntary 

allowed reasonable compensation for sach expenses as he may have incurred (/m re 
Noyes, supra). It has been held that a trustee may engage counsel to investigate 
the affairs of an estate, though no litigation followed (In re Colwell, 15 B. R. 9a), 
and to prosecute and defend suits as well as obtain legal advice when necessary, 
but not for the compromise of an ordinary claim (In re Davenport, 3 B. R. 77). 
When the trustee is himself an attorney, and acts where, had he not been an 
attorney, one would have to be engaged, the court may undoubtedly allow him 
therefor (In re iVelge, 1 McCrary, 46). It will not allow him for an auctioneer's 
services unless he first procures an order (In re Peques, 3 B. R. 80; in re Sweet, 9 
B. R. 48). The trustee will undoubtedly be allowed necessary and reasonable 
expenses for preserving the property of the estate (In re Gregg, 3 B. R. 529). It 
had also been held under the old law that he might allow the assignee, when a 
general assignment for the benefit of creditors has been set aside by adjudication 
m bankruptcy, expenses for converting the property into money, and be reimbursed 
therefor on the theory that the action of the assignee saved the bankrupt's estate 
that expense (McDonald v. Moore, 15 B. R. 26; s. c. i Abb. N. C. 53; BttrkMder 
V. Stump, 4 B. R. 597; in re Cohn, 6 B. R. 379), as well as money advanced by such 
assignee to discharge valid liens upon the property (Livingston v. Bruce, i Blatch. 
3x8. See also in re Gregg, 3 B. R. 529), as well as money paid to creditors by 
such assignee in carrying out his trust (Cragin v Thompson, 2 Dill. 5x3; s. c. 12 B. 
R. 81; Jones v. Kimuy, 5 Ben. 259; s. c. 4 B. R. 649). The amounts so paid, 
under the former act could be reasonably construed as expenses of administratioo, 
but under the provisions of the next section of this act, they would undoubtedly 
be provable debts with regard to which the trustee would have nothing to do. 

^For analogous provisions, see R. S. 885067, 5068, 5069, 5070; Act of 1800, {39; 
of 1841, 85; of 1867, 819- See also 85^ aa to proof of partnership claims against 
individual estates and vice versa, 814 relative to discharges, \x^ as to debte not 
affected by a discharge. 857 &> to proof and allowance of claims, 865 as to dedara* 
tion and payment of dividends, c^ ^ to set-offs and counter claims, and Rnla 
XXI relative to proof of debts, as well as the notes to such cross-reforenoes. Debts 
which are not provable do not come in for a dividend, and are not affected by • 
discharge (In re May ^ Merwin, 9 B. R. 419; a. c. 47 How. Pr. 37; a. c. 7 Ben. 238). 

*Under former acts a distinction was nuide by the courts between judgments 
obtained in the ordinary course of litigation upon a right of action and thoee 
resulting from penal steps or proceedings. Thus, a judgment imposed as a fine bf 
way of a penalty was not considered a debt, and was not provable (In re 



Smtheriand, 3 B. R. 3x4; 8. c. Deady, 4x6), nor was one growing out of contempt 
proceedings for disobeying an injunction, where the same was payable to the 
party in whose favor the injunction was issued and who suffered by its violation 
(Pei^lev, Spalding, xo Paige, 284; a. c. 7 Hill, 30X; a. c. [U. S. Supreme Ct., 
affirming], 4 How. 2x). In oonstming the present act. the first proposition 
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bankrupt who was at the time of the filing of the petition 
against him plaintiff in a cause of action which would pass 
to the trustee and which the trustee declines to prosecute 
after notice;^ (3) founded upon a claim for taxable costs 
incurred in good faith by a creditor before the filing of the 
petition in an action to recover a provable debt ;' (4) found- 
ed upon an open account, or upon a contract express or 
implied;^ and (5) founded upon provable debts reduced to 

has been overmled in a holding that a judgment for a fine is provable (In re 
Alderson [D. C], 98 Fed. Rep. 588). Where a judgment ot a State court 
requires the payment of a weekly sum for the care of one's offspring, the amounts 
falling due after the filing of the petition are not provable (In re Hubbard [D. C], 

98 F^. Rep. 710). .This is also true as to alimony (In re NoweU [D. C], 

99 Fed. Rep. 931), though a judgment for alimon/ already accrued or to accrue 
has been held to be a provable debt (In re Challoner [D. C], 98 Fed Rep. 82), yet 
even this has opposition in a case holding that the overdue is not provable (In re 
Anderson [D. C], 97 Fed. Rep. 321). Judgments for breach of promise to 
marry, though in the nature of penalties, are provable (In re Sidle, 2 B. R. 220; 
in re Sheehan, 8 B. R. 345; in re McCauley [D. C], lox Fed. Rep. 223). Costs 
are invariably included as part of a judgment, and will be so considered without 
regard to whether the debt sued upon was provable in bankruptcy (Graham v. 
Fierson, 6 Hill, 247; in re CNeil, x Lowell, 162). Any creditor or party in interest 
may impeach judgments sought to be proved on the ground of fraud, preference 
or irregularity (In re Fowler, ex p. O Neil, i B. R. 677; s. c. x Low. 163; Partridge 
V. Dearborn, 9 B. R. 474; 8. c. 2 Low. 286), or have them allowed, expunged or 
re-examined (In re Ankeny [D. C], 100 Fed. Rep. 614), the party urging such to 
have the burden of proof as to the facts alleged in the petition therefor (In re 
Howard [D. C], 100 Fed. Rep. 630). 

*See 2 IX relative to suits by and against bankrupts. 

'This provision does not exclude from priority such claims as referred to (In re 
Lewis [D. C], 99 Fed. Rep. 934). 

*Debts founded upon an open account or upon an express or implied contract 
must be in existence when the petition in bankruptcy is filed, even though not then 
payable (In re Ome, x B. R. 57; s. c. i Ben. 361; May v. Merunn, 7 Ben. 238; in re 
Roche [C. C. A.], xoi Fed. Rep. 956). If the debt is barred by the statute of lim- 
itation of the State where the parties resided when the debt was contracted, it is 
not provable in bankruptcy, and if proven, the proof will be expunged on motion 
of any creditor (In re Lipman [D. C], i N. B. News, 310; s. c. 94 Fed. Rep. 333; 
s. c. 2 A. B. R. 46; in re Realer [D. C], i N. B. News, 280; s. c. 95 Fed. Rep. 
804; in re ICtngsley, x B. R. 329; s. c. x Low. 2x6; in re Hardin, i B. R. 395; in re 
CoTHwall, 6 B. R. 305; s. c. 9 Blatch. X14; in re Reed, 11 B. R. 94; s. c. 6 Bias. 
250; in re Noeson^ 12 B. R. 422; 8. c. 6 Biss. 443). This rule follows the English 
practice (Ex p, Devmey, 15 Vesey, 479; in re Clendming, 9 Irish Eq. R. N. S. 287), 
and M bnt an application of the statutes and rules of practice governing Federal 
ooarts whereby they must recognise the statute of limitation of each State within 
their jurisdiction (8 Peters, 372). While recognising this rule, the bankruptcy 
oearts of New York hdd, what seems to be in opposition, that snch debts were 
provable when the statute affected the remedjy and not the contract — ^that is when it 
barred the action in one jurisdiction bat not in others, the statute under consider- 
atioD providing that the actioa should only be barred when the defendant appeared 
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judgments after the filing of the petition and before the 
consideration of the bankrupt's application for a discharge, 



and so plead it, the bar being otherwise considered waived (In re Hay, i B. R. 203; 
s. c. 2 fien. 53). If a debt is not affected by the statute of limitation when the 
petition is filed, it cannot thereafter be so affected for the statute ceases to run 
on the filing of the petition (In re Eldridge, 12 B. R. 540; in re Wright, 6 Biss. 
317; Contra, Nicholas v. Murray, 5 Saw. 320; s. c. 18 B. R. 469). A debt founded 
on a contract made between citizens of different States, valid in one State but 
invalid in the other because of prohibitory liquor laws, is provable in bankruptcy 
(In re Murray, 3 B. R. 765). 

As a general rule, all claims existing at the time the petition is filed, and en- 
forceable at law or in equity, are provable in bankruptcy. 

There are certain classes of claims relative to which the rule is unsettled. It 
has been held that claims for alimony are provable and will be discharged (In re 
Challoner [D. C], 98 Fed. Rep. 82), though another case holds the very opposite 
(/m r^ Anderson [D. C.]. 97 Fed. Rep. 321). Claims arising out of speculative 
contracts will be governed by the general rules of law, and if under these the 
validity of the contract can be affirmed, the claim is provable (Hill ^/ at. v. Levy 
[D. C.]. 98 Fed. Rep. 94). Whenever a debt has been fraudulently contracted, 
the same may be proved without the creditor thereby waiving the right to cause 
the bankrupt's arrest under a State law (In re Lewensohn [D. C.], 99 Fed. Rep. 73). 
• Any creditor or party in interest may oppose the allowance upon any ground 
that might be urged as a defense by the bankrupt in an action thereon [In re Pres- 
cott, 5 Biss. 523: s. c. 9 B. R. 385; ex p. Yonge, 3 Vesey ft Beames, 31; Jeffo v. 
Wood, 2 P. Wms. 128; Murphy^ s case, i Sch. & Le Froy 44; in re Goodman, 5 
Biss. 401; s. c. 8 B. R. 380; in re Jaycox 6* Greene, 12 Blatch. 209; ex p, Jones, 17 
Ves. 332; Lowev, Waller, Doug. 736; in re Chandler, 6 Biss. 53; s. c. 9 B. R. 514; 
in re Young, 6 Biss. 53; ex p. Mumford, 15 Ves. 289; Lehman v. Strassberg, 2 
Woods, 554; in re Greene ^ 15 B. R. 198; ex p, Cottrell, Cowp. 742; ex p. Daniels, 14 
Ves. 191; Capellv. Trinity Church, 11 B. R. 536; in re Blandin, 5 B. R. 39: s. c. 
I Low. 543; Sigsby v. Willis, 3 B. R. 207; s. c. 3 Ben. 371: in re Cannichael [D. 
C], 96 Fed. Rep. 594; in re Allen [D. C.], 96 Fed. Rep. 512), and if the claim be 
allowed, such creditor or party in interest may have the allowance vacated for 
fraud {In re Headley [D. C.l, 97 Fed. Rep. 765), or because the claim is wanting 
inequity (/Mr^Knox[D. C.J. 98 Fed. Rep. 585). The proof of claim ma^ be 
amended so as to save the benefit of a lien when a mistake has been made in inad- 
vertently proving a claim as unsecured when the creditor held security (In re Palls 
City Shirt Mfjg. Co. fD. C.l, 98 Fed. Rep. 592), or for any reason on leave, when 
fraud is not present \In re Meyers et al. [D. C], 99 Fed. Rep. 691; in re Wilder 
xoi Fed. Rep. 104). An assignee cannot prove a claim which the assignor 
could not have proved (In re Wiener ft Goodman Shoe Co. [D C], 96 Fed Rep. 
949), especially when it has been assigned to him as collateral and is tainted with 
fraud (Beers v. Hanlin [D. C.]. 99 Fed. Rep. 695). When one holds security 
covering both provable debts and others which are not provable, he is entitled to 
apply the security to the payment of the debts not provable ]^Ex p. Kensington, 2 
M. & A. 362). It would also seem that one holding security is entitled to full 
interest up to the time the debt is paid out of the proceeds of the property (In re 
Newland, 7 Ben. 63; in re Haake, 7 B. R. 61; s. c. 2 Saw. 231). though a bank- 
rupt's estate is only liable therefor up to the time the petition was filed (In re Orne, 
X B. R. 57; s. c. X Ben. 361; in re Haahe, supra). A debt actually existing is prov- 
able, though not yet due, and if it bears interest, that amount unearned will be 
rebated (Sloan v. Lewis, 22 Wall. 150): if the debt be over-due, interest will be 
allowed after maturity at the legal rate and not at that agreed upon if the latter be 
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less costs incurred and interests accrued after the filing of 

the greater [/n re Bartenback^ ii B R. 6i). Debts of a joint or a joint and several 
nature may be proved against the estate of any one whom the creditor might have 
sued {In re Bates [D. CJ, loo Fed Rep. 263; Downing v. Trader* s Bank, 2 Dill. 
136; s. c. II B. R. 371: tn re Troy Woolen Co, 8 B. R. 412). and against one after 
another until the entire amount is paid (/» re Howard^ Cole ^ Co., 4 B. R. 571; 
Meadv. Bank, 6 Blatch. 185; s. c. 2 B. R. 173; Emery v. Bank, 7 B. R. 217; s. c. 
3 Cliff. 507) A similar rule obtains as to debts arising out of copartnership rela- 
tions. Where the copartnership does not become bankrupt, it has been held that 
no provable claim arises between a partner not becoming bankrupt and one who 
does until the partnership debts have been paid and all the firm assets disposed of 
{Hester v. Baldwin, 2 Woods, 433), though it would seem that where partners pay 
firm debts, they may prove such amount as may be equitably due after settling the 
firm affairs or crediting the bankrupt partner with such interest as he may be 
entitled to in the assets [Wilkins v Davis, 15 B. R. 61; Wood v. Dodgson, 2 
Maule & S. 105; Afflalo v. Foundrinier, 6 Bing. 306; Butcher v Forman, 6 Hill, 583; 
ex p. Watson, 4 Maddock's Rep. 477; Sigsby v. Willis, 3 B. R. 207; s. c 3 Ben. 
371). But where a partner misappropriates assets the loss to the solvent partners 
may be treated as independent of and foreign to the copartnership relations and 
proved as though such assets belonged to the solvent partners personally {Ex p. 
Yonge, 3 Vesey & Beames, 31; Sigsby v. Willis, 3 B. R. 207; s. c. 3 Ben. 371). 

If a debt is not in existence at the time the petition is filed — that is, if it is not 
a "fixed liability, absolutely owing" — it cannot be proved against a bankrupt's 
estate, for no claim is provable except such as are expressly provided for by statute 
(May V. Merwin,j Ben. 238; s. c. 9 B. R 419; s. c. 47 How. Pr. 37; in re Roche 
[D. C], loi Fed. Rep. 956). One may be contingently liable for the bankrupt as 
a surety, but such liability is not a debt and does not become such until an obliga- 
tion to pay actually arises. Until that time such liabilities do not amount to 
provable debts (In re Loder, 4 B. R. 190; s. c. 4 Ben 305; Dyer v. Cleveland, 18 
Vt. 241). It is not easy, however, to determine at the present time just what such 
a debt is so as to distinguish it from "a fixed liability, absolutely owing. " The 
authorities do not clearly define such a debt. The Massachusetts courts hold that 
it is an existing demand but that the right to bring an action on it depended upon 
a contingency (French v. Morse, 68 Mass. iii). The New York courts hold that if 
there was a present claim, or when one was certain to arise, the liability was not 
contingent {Jemison v. Blowers, 5 Barb. 686). The United States Supreme court 
in passing on gSi of the Act of 184 1, substantially confirms the last holding (Riggin 
V. Magwire, 15 Wall. 549. See also Mills v. Auriel, i Smith's Leading Cases; 
Sheldon v. Pease, zo Mo. 475)- In view of the provision in {571 authorizing a 
surety to prove the claim when the creditor fails to do so, the question of proving a 
contingent claim is only likely to arise when the surety is himself the bankrupt, or 
where the obligation rests upon continuing contracts. When it is remembered 
that no debt is discharged which is not provable, the question of what is "a fixed 
liability" becomes highly important since a discharge may leave the bankrupt in 
practically the same situation he occupied before becoming bankrupt by his con- 
tingent ones maturing into "fixed liabilities." Somewhat akin to the liability of a 
surety is that of a lessee upon a lease providing for rent to accrue from time to time 
in the future. It is well settled that such rent accruing in future installments is 
not provable except in so far as the installments have fallen dne by an actual 
enjoyment of the lease-hold (In re EUs [D. C], 98 Fed. Rep. 967; Bray v. Cobb, 
100 Fed. Rep. 270; in re Amstein et al. [D. C], loi Fed. Rep. 706; Savory v. 
Stocking, 4 Cush. 607; English v. Key, 39 Ala. 113; Frost v. Carter, i Johns Cas. 
73; Bailey v. Loeb, 11 B. R. 271; s. c. 2 Woods, 578; Lansing v. Prendergast, 9 
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the petition and up to the time of the entry of such judg- 
ments.* 

b Unliquidated claims against the bankrupt may, pursu- 
ant to application to the court, be liquidated in such man- 
ner as it shall direct, * and may thereafter be proved and 
allowed against his estate. 

Sec. 64. Debts which have Priority.^ — a The court 
shall order the trustee to pay all taxes legally due and 
owing by the bankrupt to the United States, state, county, 
district, or municipality in advance of the payment of 

Johns. 127; Aurioiv, Mills, ^ T. R. 94; Bosler v, Kuhn, 8 Watts & S. 183). "Until 
the end of the term, or until the installment period when the rent is payable, not 
even a debt is owing" [laming v. Prendergast, supra, citing Perry v. Aldrich, 13 
N. H. iyi\ Russell V. Falryar, a8 N. H. 545; Wood v. Pardridge, 11 Mass. 488; 
Fitchburg Factory v. Melom, 15 Mass. 268; Van fVicklandv. Paulson, 14 Barb. 654; 
Jacques v. Short, 20 Barb. 269, 279). These cases are founded on the theory that 
each installment is a distinct debt, and that the contract relations existing between 
the landlord and tenant are not impaired by an adjudication in bankruptcy, and 
that the rent thereafter becoming due may be collected from the bankrupt out of 
after-acquired property {Lansing v. Prendergast, supra and cased cited). Under 
the present Act, the same conclusion is reached as to future installments, though 
basM upon the hypothesis that the relation of landlord and tenant ceases on adjudi- 
cation and that the bankrupt is absolved from all contractual relations with, and 
from all personal obligations to, the landlord, growing out of the lease (In re 
Jefferson [D. C], i N. B. News, 288; s. c. 93 Fed. Rep. 948. See also in re BUs 
[D. C], 98 Fed. Rep. 967, citing and approving ex p. Houghton, i Low. 554. Fed. 
Gas. No. 6.725). Foreigners stand upon the same footing as Americans so far as 
proving claims is concerned. They are not entitled to prove claims if they have 
receivMl a preference until the same is surrendered, even though the preference 
was upon a debt different from that sought to be proved {In re Bugbee, 9 B. R. 258 
and cases there cited; ex p. Dichson, 1 Rose, 98; ^x^. Hardenburgh, i Rose, 204). 

Where real estate is subject to a lien for taxes, paramount to a mortgage there- 
on, the taxes cannot be paid out of the general fund to the prejudice of the general 
creditors {In re Veitch et al. [D. C], loi Fed. Rep. 251). 

An attorney's fee for serivces rendered a creditor may be allowed as a lien on 
the distributive share of such creditor {In re Rude [D. C.]. loi Fed. Rep. 805). 

^This is a new provision. Under former Acts there was much difference of 
judicial opinion as to whether such debts were provable. The cases become un- 
important in view of this express provision. (See in re McBryde [D. C], 99 Fed. 
Rep. 686.) 

'The claims must be liquidated by the court, not by the creditor {In re Smith, 
6 Ben. 187: in re Clough, 2 Ben. 508). and until liquidated, are not provable (Beera 
V. Hanlin [D. C], 99 Fed. Rep 695: in re Silverman [D. C], loi Fed. Rep. 219). 

An alleged claim for damages for breach of contract will not be liquidated 
when the purpose is to charge the bankrupt with rent to accrue under a lease for 
an unoccupied period {In re Amstein et al. [D. C], loi Fed. Rep. 706). 

"For analogous provisions, see R. S. {5101: Act of 1800, {62: of 1841. {5; of 
1867. {28. 
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dividends to creditors, and upon filing the receipts of the 
proper public officers for such payment he shall be credit- 
ed with the amount thereof, and in case any question 
arises as to the amount or legality of any such tax the 
same shall be heard and determined by the court. ' 

b The debts to have priority, except as herein provided, 
and to be paid in full out of bankrupt estates, and the 
order of payment shall be ( i )^ the actual and necessary 
cost of preserving the estate subsequent to filing the peti- 
tion; (2) the filing fees paid by creditors in involuntary 
cases; ^3) the cost of administration, ' including the fees 
and mileage payable to witnesses as now or hereafter pro- 
vided by the laws of the United States, and one reason- 

^ Where taxes for the current year are due on merchandise at the time the same 
is sold by the trustee, the bankruptcy court will direct that they be paid by the 
trustee, though assessed in the name oi the purchaser (fn re Conhaim [D. C. ] , 
100 Fed. Rep. 268). 

'Until otherwise judicially determined, it must be assumed under the existing 
law that all debts due to the United States upon whatever the same may be 
founded have priority to those specified in this paragraph. Section 3466 of the 
U. S. Revised Statutes provides: "Whenever any person indebted to the United 
States is insolvent, or whenever the estate of any deceased debtor, in the hands of 
the executors or administrators, is insufficient to pay all the debts due from the 
deceased, the debts due to the United States shall be first satisfied, and the priority 
hereby established shall extend as well to cases in which a debtor, not having 
sufficient property to pay all his debts, makes a voluntary assignment thereof, or 
in which the estate and effects of an absconding, concealed, or absent debtor are 
attached by process of law, as to cases in which an act of bankruptcy is com- 
mitted." This statute was taken from the Judiciary Act of March 3, 1797. The 
section has never been repealed. The courts have construed the section to be 
general, without qualification and paramount to bankruptcy acts (U, S. v. Lewis, 
92 U. S. 618: s. c. 13 B. R. 33), the United States neither being bound by bank- 
ruptcy acts nor required to prove its claims (£/. S. v. Herron, 20 Wall. 251. See 
also as to the construction of this section U. S. v. Fisher, Cranch, 358; U. S, v. 
Hooe, 3 Cranch, 73; Harrison v. Sterry, 5 Cranch, 289; Prime v. Bartlett, 8 
Cranch, 431: U. S. v. Bryan, 9 Cranch, 374; Thelusson v. Smith, 2 Wheaton. 396; 
U. S. V. Hawland, 4 Wheaton, 108; Connardv. Ins. Co., 6 Pet. 386; Hunter v. U. S., 
5 Pet. 173; C/. S. V State Bank, 6 Pet. 29: U. S. v. Hack, 8 Pet. 271; Brent v. 
Bank of Washington, 10 Pet. 596; Beaston v. Farmers' Bank, 12 Pet. 102). The 
priority of the United States created by this section, attaches to all claims it may 
have, legal or equitable (In re Rosey, 6 Ben. 507; s. c. 8 B. R. 509; Howe v, 
Sheppard, 2 Sumner, 133-142), even though not due but payable in the future ( U. 
S. V. State Bank of N, C, 6. Pet. 29). 

"The necessary expenses of an attaching creditor for storing the property 
attached after the dissolution of his lien by adjudication in bankruptcy has been 
held to be a provable claim, but not one entitled to priority as costs of adminis- 
tration (In re Hirsch [D. C], 96 Fed. Rep. 468). 
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able attorney s fee, for the professional services actually 
rendered, irrespective of the number of attorneys em- 
ployed, to the petitioning creditors in involuntary cases, to 
the bankrupt in involuntary cases while performing the 
duties herein prescribed, and to the bankrupt in voluntary 
cases, as the court may allow;' (4) wages due to workmen, 
clerks, or servants, which have been earned within three 
months before the date of the commencement of proceed- 

*The attorney fee here provided lor is entitled to priority over a claim for rent 
against the bankrupt which had become a Hen upon a bankrupt's property by law 
more than four months prior to the filing of the petition {/n re Duncan [D. C.^ i 
N. B News, 340), and, in fact, all costs and expenses of administration have prior- 
ity over liens \ln re Tebo [D. C.l, loi Fed. Rep. 419). An attorney fee will be 
fldlowed for legal services actually rendered for preservation of the property in 
voluntary proceedings pending the appointment of the trustee when it clearly 
appears that such services were beneficial to the creditors, but not when rendered 
for the benefit of the bankrupt himself {In re Beck [D. C.l. i N. B. News. 338; s. 
c. 92 Fed. Rep. 889). The ree for legal services connected with the filing of the 
petition, it was held under the former Act, was not entitled to priority (/is re 
Hirschberg, 2 Ben. 466: in re Handell^ 15 B. R. 71), but under the present Act, be- 
ing part of the expanses of administration, it has priority (/» re Tebo \D, C], 
loz Fed. Rep. 419; in re Scott [D. C], i N. B. News, 353), and must be paid 
though the bankrupt gets into contempt or absconds {Jn re Mayer [D. C], xoi 
Fed. Rep. 695). The allowance of the attorney fee is not discretionary with the 
referee (In re Curtis // aL [C. C. A.], 100 Fed. Rep. 784). except as to amount (In 
re Tebo [D. C], xoi Fed. Rep. 419). Counsel employed by the trustee may also be 
allowed fees to a reasonable amount as part of the costs of administration, andsacb 
fees may be determined by the referee ex parte, without notice to creditors Un re 
Stotts [D. C.I, X N. B. News, 326; s. c. 93 Fed. Rep. 438; in re Little River 
Lumber Co. [D. C], loi Fed. Rep. 558). though when the assets are only sufficient 
to pay labor claims, they will not be allowed to an attorney engaged by the trustee, 
against the objection of the labor claimants, to undertake a discovery of concealed 
assets. The expenses incurred in such a proceeding should be borne by the cred- 
itors for whose benefit it was undertaken [In re Rosinsky et al. [D. C], xoi Fed. 
Rep. 229). In involuntary proceedings, it it appears that the bankrupt performed 
the services required of him under the Act, the court may allow his attorney a 
reasonable fee, otherwise a fee will not be allowed such attorney even when 
recommended by the referee (In re Woodard [D. CI, i N. B. News, 430). If the 
creditors* petition be dismissed, costs are taxable under Rule XXXIV; but counsel 
fees in addition to costs will not be allowed defendant's attorney except where a 
receiver of the defendant's property was appointed before adjudication (In re 
Ghiglione [D. C], i N. B. News, 35X; s. c. 93 Fed. Rep. x86). As to the reason- 
ableness of an attorney's fee, it has been held that a deposit fee advanced to the 
clerk is reasonable, but that fees for sending out notices of creditors' first meeting, 
for attending such meeting and resisting allowance of other claims on behalf of other 
creditors, or for services in inducing bidders to attend a sale of the bankrupt's 
property are not reasonable (In re Harrison Mercantile Co. [D. C.]. 1 N. B. 
News, 382; s. c. 95 Fed. Rep. 123). 

A creditor deeming the charges and expenses of a receiver excessive, may file 
exceptions thereto with the referee (In re Reliance Storage 9l Warehouse €•• 
[D. C], 100 Fed. Rep. 6x9). 
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ings, ' not to exceed three hundred dollars to each claimant ; 

An attorney for a creditor who successfully prosecutes a claim against the trustee's 
objection, is entitled to a lien for his services on his client's distributive share, and 
the court may fix the amount or allow a jury to do so {/n re Rude [D. C], loi 
Fed. Rep. 805). 

A court will not, ordinarily, in the first instance, give any direction to a trustee 
in the matter of the employment of an attorney. The trustee must exercise a 
reasonable judgment as to the necessity for securing the assistance of counsel, — 
such judgment as a man of ordinary prudence would use in the transaction of his 
own business {In re Abram [D. C], 103 Fed. Rep. 272). 

^The three months time limit prevails against a State statute which contains no 
time limit {In re Rouse, Hazzard ft Co. [C. C. A.], i N. B. News, 75; s. c. 91 
Fed. Rep. 96). The wages must have been earned, in order to have priority, 
within the three months preceding the filing of the petition in bankruptcy, 
notwithstanding a State statute giving priority to wages earned within a year (/» 
re Marshall Paper Co. [D. C], i N. B. News, 294; s. c. 95 Fed. Rep. 119). If a 
minor entitled to priority for wages be not manumittcKl, his father will be a 
creditor entitled to such priority (In re Harthom, 4 B. R. 103]. By the term used 
in this subdivision, "workmen, clerks or servants", it was undoubtedly intended to 
give priority to "wage-earners", which means individuals who work for salary, or 
hire, at a rate of compensation not exceeding $1500 a year (2i[27]), though as yet, 
there has been no judicial construction of the term. Under a similar English 
bankruptcy provision, it has been held that workmen who are not hired for any 
definite time but who work by the job are not entitled to priority {Ex p. Grelier^ 
Mont. 264). And it has also been held that when one is entitled to priority for 
wages, his right thereto will not be vitiated by the fact that he is also further 
interested in his employer's business in a manner other than as a wage-earner {Ex 
p. Hicken, 3 D. ft Sm. 662; ex p. Harris, DeG. 165). A somewhat similar case 
has arisen under the present statute where a priority claim for wages was urged 
by the manager of a corporation He was a stockholder, one of the board of 
directors and the general manager. It was held that he did not sustain the relation 
of master and servant as contemplated by the statute, having no master over him, 
he stood in the relation of vice-principal of the corporation. The board of direct- 
ors voted him a fixed monthly salary as general manager, but it was held that the 
same was not preferred, he not coming within that class of servants entitled to 
priority {In re Grubbs- Wiley Grocery Co. [D C ], i N. B. News, 381: s. c. 96 
Fed. Rep 183). A like holding was reached in another case where the president's 
■alary was $700 a year {In re Carolina Cooperage Co. [D. C ]. 96 Fed Rep. 950). 
The actual relation of master and servant does not seem to control, for in neither 
of the cases last cited did that relation exist, though in other cases the relation did 
exist, but the employes who were traveling salesmen were held not entitled to 
priority within the meaning of the Act {In re Scanlan et al. [D C], 97 Fed Rep. 
26; in re Greenewald [D. C.], 99 Fed. Rep. 705) When a State law gives prior- 
ity to wages, that priority will be recognized by the bankruptcy court as outrank- 
ing contract liens created upon the bankrupt's property {In re Byrne et al. [D C], 
97 Fed. Rep. 762; in re Tebo [D. C], loi Fed. Rep. 419). The priority of labor 
claims ceases if the claim be assigned and held by the assignee at the commence- 
ment of bankruptcy proceedings (/» r^ Westlund ei al, [D. C], 99 Fed. Rep. 
399), but not if reduced to judgment before the petition in bankruptcy was filed, 
the judgment not being security (//I r^f Anson [D. C], loi Fed. Rep. 698), or 
assigned after it is filed {In re Campbell [D. C.]. 102 Fed Rep. 686) 

The amount due one for selling goods on commission is not entitled to priority 
as wages {in re Mayer [D. C], loi Fed. Rep. 227). 
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and (5) debts owing to any person who, by the laws of the 
States or the United States, is entitled to priority. ' 

c In the event of the confirmation of a composition be- 
ing set aside, or a discharge revoked, * the property ac- 
quired by the bankrupt in addition to his estate at the 
time the composition was confirmed or the adjudication 
was made shall be applied to the payment in full of the 
claims of creditors for property sold to him on credit, in 
good faith, while such composition or discharge was in 
force, and the residue, if any, shall be applied to the pay- 
ment of the debts, which were owing at the time of the 
adjudication. 

Sec. 65. Declaration and Payment of Dividends.^ 
— a Dividends of an equal per centum shall be declared 
and paid on all allowed claims, except such as have prior- 
ity or are secured.* 



^When the State law gives priority of payment to the fees incident to attach- 
ment or insolvency proceeding, the same is to be recognized under this paragraph 
(/if re Lewis [D. C ] , 99 Fed. Rep 935), such priority not being excluded by the 
provisions of clauses i, 2, 3 of this paragraph. 

The fact that one accepts a note in payment of a debt does not discharge the 
debt unless the note be paid, and it will not a£fect the original debt so as to deprive 
it of priority to which it would otherwise be entitled (/» re Derby [C. C. A.]. 
102 Fed. Rep. 808). 

*See 2 12 as to when a bankrupt may offer terms of composition and relative to 
the confirmation thereof; {13 as to vacating the same; {14 as to the granting of 
discharges; and {15 as to their revocation. When a composition is set aside or a 
discharge revoked, the title to the bankrupt's property vests in the trustee ({7o</). 

"For analogous provisions, see R. S. {{5092, 5093, 5096, 5097; Act of 1800. 
2(29, 30; Act of 1841, {lo; Act of 1867, \\tj^ 28. 

^The dividend is to be declared by the referee (239[i])i ^od paid by the trustee 
(247 [9]). though not upon claims of persons contingently liable for the bankrupt 
except upon satisfactory proof that such payment will diminish pro tanio the 
original debt (Rule XXI [4]). A dividend on which commission to the referee is 
allowed cannot be declared or paid on secured claims {In re Ft. Wayne Slec. 
Corp. [D. C], I N. B. News, 356; s. c. 95 Fed. Rep. 264). Only claims properly 
proven and allowed before declaration of dividend can participate in the distribu- 
tion, and if part of the dividend be held back to pay a creditor who has asked 
leave to amend his proof, such portion of the dividend may be used for other pur- 
poses, the creditor having no lien thereon {In re Scott [D C], i N. B. News. 
353). When the estate is ready for distribution, the trustee cannot retain a sum 
sufficient to pay dividends on claims that are not proved, but which may be filed 
within a year {In re Stein [D. C], i N. B. News, 339; s. c. 94 Fed. Rep 124). 
Where one pays a debt after the filing of a petition by another who is jointly liable 
thereon, and where the person so paying the joint debt is himself indebted to the 
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b The first dividend shall be declared within thirty days 
after the adjudication, if the money of the estate in excess 
of the amount necessary to pay the debts which have pri- 
ority and such claims as have not been, but probably will 
be, allowed equals five per centum or more of such allowed 
claims. Dividends subsequent to the first shall be de- 
clared upon like terms as the first and as often as the 
amount shall equal ten per centum or more and upon clos- 
ing the estate. Dividends may be declared oftener and 
in smaller proportions if the judge shall so order. 

c The rights of creditors who have received dividends, or 
in whose favor final dividends have been declared, shall 
not be affected by the proof and allowance of claims sub- 
sequent to the date of such payment or declarations of 
dividends; but the creditors proving and securing the 
allowance of such claims shall be paid dividends equal in 
amount to those already received by the other creditors if 
the estate equals so much before such other creditors are 
paid any further dividends. 

d Whenever a person shall have been adjudged a bank- 
rupt by a court without the United States and also by a 
court of bankruptcy, creditors residing within the United 
States shall first be paid a dividend equal to that received 
in the court without the United States by other creditors 
before creditors who have received a dividend in such 
court shall be paid any amounts. 

e A claimant shall not be entitled to collect from a bank- 
rupt estate any greater amount than shall accrue pursuant 
to the provisions of this act. 

bankrupt, he miiBt pay the debt due the bankrupt to the trustee, prove his claim 
for the amount paia in behalf of the bankrupt on the joint debt, and receive from 
the trustee his proper dividend as other creditors {/n re Bingham [D. C], i N. B. 
News, 351; s. c. 94 Fed. Rep 196). Whenever the facts warrant it, the bank- 
ruptcy court may restrain the payment of a dividend declared to afford parties in 
interest an opportunity to move to vacate the order declaring such dividend {In re 
N. Y. Mail, S. S. Co., 3 B. R. a8o), but a State court can in no manner interfere 
with the distribution of the bankrupt's assets, the same not being subject to attach- 
ment or other process {/n re Bridgeman, 2 B. R. 252; Jackson v. Miller, 9 B. R. 
143; Gilbert V. Lynch, 17 Blatch. 402). The court will not so act, however, to 
enable one who has not proved his claim to do so and participate in such dividend 
{In re Smith, 15 B. R. 97). 
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Sec. 66. Unclaimed Dividends.' — a Dividends which 
remain unclaimed for six months after the final dividend 
has been declared shall be paid by the trustee into court. 
h Dividends remaining unclaimed for one year shall, 
under the direction of the court, be distributed to the 
creditors whose claims have been allowed but not paid in 
full, and after such claims have been paid in full the bal- 
ance shall be paid to the bankrupt;* Provided, That in 
case unclaimed dividends belong to minors, such minors 
may have one year after arriving at majority to claim such 
dividends. 

Sec. 67. Liens.^ — a Claims which, for want of record 
or for other reasons, would not have been valid liens as 

* There were no provisions in any of the previous Acts analogous to those of this 
sectioa. 

* Under the former Act. it was held that where the assets were sufficient to more 
than pajr the creditors in full, interest might be allowed on their claims (/« re 
Hagan, 10 B. B. 383). 

*For analogous provisions, see R. S. {{5044, 5075; Act of 1800, {63; of 1841, 
{2; of 1867, {{14. 20. See also {47(2) as to the trustee's duty to reduce the 
property to money, {57 as to proof and allowance of claims. {70 as to title to prop- 
erty, and Rule XXVI II relative to redemption of property and compounding of 
claims. 

If a litigant in a State court has obtained a lien upon property of a bankrupt 
on a claim that would not be discharged in bankruptcy, the State court will not 
stay proceedings since the bankruptcy court has no jurisdiction relative to such 
claim (Cent. Nat. Bank v. KaU [111. Sup. Ct.], i N. B News. 165) Nor has it 
jurisdiction to enforce liens on exempt property which has been set apart or to 
defend the same from adverse claims (/» re Grimes [D. C], 96 Fed. Rep. 529). 
If the exempt property has not been set apart, the bankruptcy court would have 
jurisdiction. (See {6 and notes.) With reference to property of the bankrupt 
having liens thereon, other than such as may have been set apart, the bankruptcy 
court may order the trustee to sell the same free from liens, the liens to attach to 
the procMds (/» re Worland [D. C], i N. B. News. 316; s c. 92 Fed Rep. 893; 
Southern Loan ft Trust Co. V. Benbow [D. C.]. 96 Fed. Rep. 514). When a 
mechanic's lien or one for labor comes into being solely by virtue of a State law. 
that law should be strictly followed to preserve the lien, otherwise it will be lost 
and the bankruptcy court will not restore it (/» re Kerby-Dennis Co. [D. C.]. i 
N. B. News, 301; s. c. [C. C. A.]. 95 Fed. Rep. 116; in re Dey, 9 Blatch. 285; 
s c. 3 Ben. 450; s. c. 3 B. R. 305; in re Brunquest, 14 B. R. 529). If the lien, 
for whatever it may be, depends upon instituting legal proceedings, the same must 
be begun in the State court, or if there forbidden by the bankruptcy court, then 
before the latter (/» re Brunquest, 14 B. R. 529) When the lien is for rent to 
accrue and created by statute, it becomes dissolved by the adjudication in bank- 
ruptcy {In r^ Jefferson [D. C], i N. B. News, 288; s. c. 93 Fed. Rep. 948). If it 
is for rent and attaches by statute to goods and chattels upon any messuage, it 
cannot be enforced unless the property on which it so attaches is subject to execu- 
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against the claims of the creditors of the bankrupt shall 
not be liens against his estate. ' 

b Whenever a creditor is prevented from enforcing his 
rights as against a lien created, or attempted to be cre- 
ated, by his debtor, who afterwards becomes a bankrupt, 
the trustee of the estate of such bankrupt shall be subro- 
gated to and may enforce such rights of such creditor for 
the benefit of the estate. 

c A lien created by or obtained in or pursuant to any 
suit or proceeding at law or in equity, including an attach- 
ment upon mesne process or a judgment by confession, 

tioa or distress (/» r^ Meyers [D. C], 102 Fed. Rep. 869). So, if the lien is 
incident to the possession, the same will be lost if the lienor voluntarily surrenders 
the property to the trustee (/» r^ Mitchell, 8 B. R. 47). If such property be 
delivered to one other than the trustee, however, for a specific purpose, such 
as for collection or reduction to money, the lien attaches to the proceeds and 
may be enforced against whomsoever becomes possessed of such proceeds, 
including the referee {Clark v. Iselin. 9 B. R. 19; s. c. 10 Blatch. 204; s. c. 
[affirmed] 11 B. R. 337; s. c. 21 Wall. 360). The trustee takes the bankrupt's 
assets subject to all equities, liens or encumbrances whether created by opera- 
tion of law or the act of the bankrupt existing against the property at the 
time the bankrupt loses title to it {Yeatman v Savings Inst., 95 U. S. 764; s. c. 
17 B. R. 187; Broivn v. Heathcote, i Atk. 160; Mitchell v. fVinslow, 2 Story. 
^30; Gibson v. Warder, 14 Wall. 244; Cook v. Tullis, 18 Wall. 332; Donaldson 
V. Farwell, 93 U. S. 631; Jerome v. McCarter, 94 U. S. 734; Winsor v. McLellan, 
2 Story. 492: Goddard v. Weaver, i Woods, 260; in re Davis, 2 B R. 391; 
in re Waddell, i N. Y. Leg. Obs. 53; Peck v. Jenness^ 7 How. 612; Downer v. 
Brackett, 21 Vt. 599; in re Emslie [C, C. A ]. 102 Fed. Rep. 291; in re Horton 
[C. C. A], 102 Fed. Rep. 986; Chattanooga Nat. Bank v. Rome Iron Co. 
[C C], 102 Fed Rep. 755). Except where the statute otherwise provides, lienors' 
rights remain unimpaired, though the lienors may be required, in most cases, to 
enforce them in bankruptcy courts (Ex p. Christy, 3 How. 292; in re Stuyvesant 
Bank, 12 Blatch. 179; s. c. 10 B. R. 399; s. c. 49 How. Pr. 133). 

^This paragraph has been construed as depending upon the provisions of a 
State Statute as to the preservation of a lien. Where a mortgage was executed 
four months and four days but filed less than two hours before the beginning of a 
voluntary bankruptcy proceeding by the mortgagor, the same was held to be a 
valid lien as against the general creditors (/m r/ Wright [D. C], i N. B. News, 
381; s. c 96 Fed. Rep. 187). This was upon the conclusion that under the law of 
the State [Ga.], a mortgage would be good as against the general creditors if it 
were not filed at all, the filing merely afifecting other liens, without conferring upon 
the trustee any greater rights than were possessed by the creditors whom he 
represented in his efforts to have the lien aeclared void. The same conclusion 
was reached, as to the same State, under the former bankruptcy Act ( Johnson's 
Assignee v. Patterson, 2 Woods, 443. See also relative to the question here 
involved Bump on Bankruptcy [11 ed.], 792; Stewart v. Piatt, loi U. S. 731). 
The court of bankruptcy, as to the status and effect of unrecorded mortgages, will 
follow the rule of law adopted by the State where the mortgaged property is 
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which was begun against a person within four months be- 
fore the filing of a petition in bankruptcy by or against 
such person shall be dissolved by the adjudication of such 
person to be a bankrupt' if (i) it appears that said lien 
was obtained and permitted' while the defendant was in- 
solvent and that its existence and enforcement will work 
a preference^ or (2) the party or parties to be benefited 

situated (In re Leight et al. [D. C.]. 96 Fed Rep. 806; in re Adams [D. C], 97 
Fed. Rep. 188; in re Wright, supra; Johnson's assignee v. Patterson^ supra). 

Where a mortgage is given more than four months before the petition is filed 
for a sum greater than the amount actually due in apprehension of the results of a 
damage suit, the same is fraudulent, and no part of it can be enforced as a lien 
(In re Hugill [D. C], 100 Fed. Rep. 616). 

^See notes to clause/. It should be noticed that the liens dissolved by adjudi- 
cation under this paragraph are such as spring from legal proceedings commenced 
within four months before the filing of the petition. This paragraph, it has been 
held, does not necessarily refer to the time of the beginning of the action or suit 
itself, but to the beginning of that part or branch of the proceedings whose special 
object is to secure a lien (In re niggins [D. C], 97 Fed. Rep. 775). This con- 
struction does not seem to be«in harmony with the language of the Act itself, a fact 
which the court recognized in the decision by saying that "the mere letter of the 
statute must yield to the reason and spirit of it." Other courts have found "the 
reason and spirit" of the Act in its express language and held that the lien may 
attach or come into existence within the four months and be valid if the suit or 
proceeding from which it arises had been commenced more than four months before 
the filing of the petition in bankruptcy (/i» r^ DeLue [D. C], 91 Fed. Rep. 510; 
in re O'Connor [D. C.]. 95 Fed. Rep. 943; in re Easley [D. C], i N. B. News, 
230; s. c. 93 Fed. Rep. 419. See also in re Fallerath [D. C], i N. B. News, 292; 
8. c. 95 Fed. Rep. 121). As affecting the dissolution of a lien, it is of no conse- 
quence that the creditor knew or had reason to believe that the debtor was 
insolvent, that question is immaterial so far as the provisions of this paragraph are 
concerned (In re Burrus [D. C], 97 Fed. Rep. 926) When a lien attaches 
more than four months before the filing of the petition, the same will not be 
impaired by an adjudication (/pi r^ Blumberg [D. C.]. i N B. News, 258; s. c. 
94 Fed. Rep. 476; in re Dunavant [D. C], 96 Fed. Rep. 542; in re Schnepf, i B. 
R. 190; Webster V. Woolbridge, 3 Dill. 74; Marshall v. Knox, 16 Wall. 551; s. c. 8 
B. R. 97; Clark v. Iselin, 21 Wall. 360; s c. 11 B. R. 337; Cailin v. Hoffman, 9 B. 
R. 342; Wilson V. City Bank, 9 B. R. 97; in re Bernstein, i B. R. 199), nor where 
it attached before the bankruptcy law went into effect (In re Terrill [D. C], 
TOO Fed. Rep. 778). The existence of all liens is determined by the State law, 
and to be recognized and protected under the bankruptcy law, they must have 
been actually perfected at the time the petition is filed (Pennington v. Sale, i B. R. 
572; in re Dey, 3 B. R. 305; s. c. 3 Ben. 450; s. c. g Blatch. 285; in re Bernstein, 
I B. R. 199; in re Smith, i B. R. 599; in re Schnepf, 1 B. R. 190; Jones v Leach, 
I B. R. 595; in re Ellis, i B R. 555; in re Housberger, 2 B. R. 92; in re Lesser 
et al. [D. C], 100 Fed. Rep. 433; in re Bmslie et al. [C. C A.], 102 Fed. Rep. 
291). 

* The word "permitted" as here used is synonymous with "suffered" (In re 
Arnold [D. C ], i N. B. News. 334; s. c. 94 Fed. Rep. looi) 

*The lien will not be affected unless it works a preference. So where perishable 
property was taken on an attachment, sold and the proceeds deposited in court. 
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thereby had reasonable cause to believe the defendant 
was insolvent and in contemplation of bankruptcy, or (3) 
that such lien was sought and permitted in fraud of the 
provisions of this act ;' or if the dissolution of such lien 
would militate against the best interests of the estate of 
such person the same shall not be dissolved, but the trastee 
of the estate of such person, for the benefit of the estate, 
shall be subrogated to the rights of the holder of such lien 
and empowered to perfect and enforce the same in his 
name as trustee with like force and effect as such holder 
might have done had not bankruptcy proceedings inter- 
vened. * 

d Liens given or accepted in good faith and not in con- 
templation of or in fraud upon this act, and for a present 
consideration, which have* been recorded according to law, 
if record thereof was necessary in order to impart notice, 
shall not be affected by this act.^ 

The attaching creditors waived tbeir Hen and agreed with the insolvent and all 
the other creditors to distribute such proceeds pro rata Judgment was entered 
•nder this arrangement and all but two of the creditors accepted their portion in 
fvU satisfaction. The creditors dissenting were held not to be injured, and though 
an adjudication in bankruptcy was had, the trustee was not entitled to file a bill to 
affect the distributive shares already accepted (Bolts v. Hammond et al. [C. C. 
A.], g9 Fed. Rep. 916). 

* "In fraud of the provisions of this act" is a phrase which occurred in the 
former bankruptcy law (R. S. I5128). No definition was ever attached to it by 
the courts, the fraud being sought in the facts in each individual case. Under the 
former statute, an act committed in fraud of the bankruptcy law was an act of 
bankruptcy. ' That is not true under the present Act. In view of this, it may be 
questionable whether the decisions under the former Act are applicable to the 
present. The decisions referred to establish the conclusion that any act, whether 
committed by one who is insolvent or one who is not insolvent, is in fraud of the 
bankruptcy law if it operates to prevent an equal distribution of a bankrupt's 
assets among his creditors. (See Too/ v. Martin, 13 Wall. 40; s. c. 6 B. R. 49; 
s. c. 1 Dill. 203; s. c. 4 B. R. 488; iVager v. /fall, 16 Wall. 584; s. c. 5 B. R. 181 ; 
s. c. 3 Biss. 28; Beattie v. Gardner, 4 B. R. 323; s. c. 2 Ben. 479; Buchanan v. 
Smith, 16 Wall. 277; s. c. 7 B R. 513; s. c. 8 Blatch. 153: s. c. 4 B. R. 397: in re 
Black 6- Secor, 1 B. R. 353; s. c. 2 Ben. 196; Foster v, Hackley, 2 B. R. 406). 

«/« re Hammond [D. C], 98 Fed. Rep. 845. 

*When a mortgage is given in good faith to secure future purchases of goods, 
it will be valid to the extent of the advance^ made in reliance upon it {^Marvin v. 
Chambers, 12 Blatch. 495; s. c. 13 B. R 77). if the transaction is free of fraud {In 
re Wolf [D. C], 98 Fed. Rep. 84), otherwise it will not be enforceable for any 
amount (In re Hugill [D. C], 100 Fed. Rep. 616). If a mortgage be given upon 
property to be thereafter acquired by the mortgagor, an equitable lien will attach 
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e That all conveyances, transfers, assignments, or in- 
cumbrances of his property, or any part thereof, made or 
given by a person adjudged a bankrupt under the pro- 
visions of this act subsequent to the passage of this act 
and within four months prior to the filing of the petition, 
with the intent and purpose on his part to hinder, delay, 
or defraud his creditors, or any of them, shall be null and 
void as against the creditors of such debtor, except as to 
purchasers in good faith and for a present fair considera- 
tion ; and all property of the debtor conveyed, transferred, 
assigned, or encumbered as aforesaid shall, if he be ad- 
judged a bankrupt, and the same is not exempt from ex- 
ecution and liability for debts by the law of his domicile, 
be and remain a part of the assets and estate of the bank- 
rupt and shall pass to his said trustee, whose duty it shall 
be to recover and reclaim the same by legal proceedings 
or otherwise for the benefit of the creditors. And all con- 
veyances, transfers, or incumbrances of his property made 
by a debtor at any time within four months prior to the 
filing of the petition against him, and while insolvent, 
which are held null and void as against the creditors of 
such debtor by the laws of the State, Territory, or Dis- 
trict in which such property is situate, shall be deemed 
null and void under this act against the creditors of such 
debtor if he be adjudged a bankrupt, and such property 

as soon as the title thereto vests in the mortgagor, "if the agreement [mortgage] 
is founded on good and valuable consideration, unless it infringes some rule of law, 
or will prejudice the rights of third persons" {Barnard v Nor^vUk 6* Worcester R. 
R. Co,, 14 B. R. 469, citing Pennockv, Coe, 23 How. 117, 138; Mitchell v, Winslow^ 
2 Story, 630. 644. See also ^r^// v. Carder, 14 B R. 301, reviewing authorities 
and distinguishing Moody v. IVright, 54 Mass. 17, from Mitchell v. fVinslow. supra). 
There are certain liens which do not seem to be affected by the bankruptcy 
law, and which the bankruptcy court will recognize and enforce. Among such is 
a vendor's lien for the purchase price {/n re Hutto, 3 B R. 787), a conveyance of 
property within four months pursuant to a prior contract under which the trans- 
feree advanced the money with which the property was acquired (Sabin v. Camp 
[D. C ]. 98 Fed. Rep. 974), a corporation's lien for unpaid stock when a statute 
and the articles of association authorize the creation thereof {In re DunKerson, 4 
Biss. 227). a mortgagee's equitable lien for rents and profits when the security is 
insufficient {In re Sfiedaker, 4 B. R. 168; in re Sncchi, 6 B. R. 497; s. c. 43 How. 
Pr. 250; in re Bennett, 12 B. R. 257), an attorney's lien upon papers prepared for 
a client (/« r^ A''. Y Mail Steamship Co., 12 B. R. 74; Rogers v. fVinsor, 6 B. R. 
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shall pass to the assignee' and be by him reclaimed and 
recovered for the benefit of the creditors of the bankrupt. • 

/That all levies, judgments, attachments, or other liens, 
obtained through legal proceedings against a person who is 
insolvent, at any time within four months prior to the filing 
of a petition in bankruptcy against him, shall be deemed 
null and void in case he is adjudged a bankrupt, and the 
property affected by the levy, judgment, attachment, or 
other lien shall be deemed wholly discharged and released 
from the same, and shall pass to the trustee as a part of 
the estate of the bankrupt, unless the court shall, on due 
notice, order that the right under such levy, judgment, 
attachment, or other lien shall be preserved for the bene- 
fit of the estate ; and thereupon the same may pass to and 
shall be preserved by the trustee for the benefit of the 
estate as aforesaid. And the court may order such con- 
veyance as shall be necessary to carry the purposes of this 
section into effect: Provided, That nothing herein con- 
tained shall have the effect to destroy or impair the title 

246), a pledgee's lien opon pawned property {^Jerome v. AicCarier, 15 B. R. 546; 
Yeaiman v. Savings Inst,, 95 U. S. 764; Clark v. Iselin, 21 Wall. 360; 8. c. 11 B. 
H. 337). though the property pledged may be taken by the trnstee into his posses- 
sion and the creditor can effectually enforce his lien in the bankruptcy court {In re 
Cobb [D. C], 96 Fed. Rep. 821), not being obliged to follow the course of pro- 
cedure prescribed by the State statute under which the lien arises {Jn re Palls City 
Shirt Co. et al. [D. C], 98 Fed. Rep. 592), a workman's lien for labor performed 
upon goods which are in his possession {In re Lowensohn [D. C], 100 Fed. Rep. 
776), and a lessor's lien for rent when authorized by a State statute {Marshall v. 
Knox, 16 Wall. 551; 8. c. 8 B. R. 97), though the lien will be waived if the 
landlord has taken security for the debt on which the lien is founded (In re WoU* 
[p. C.l, 98 Fed. Rep. 74). and ignored if the State law does not recognize it (In re 
Kuppel [D. C], 97 Fed. Rep. 778). The lien must be for rent due, a lien for that 
to accrue in the future being invalidated by the adjudication in bankruptcy ( In re 
Jeffersoo [D. C], i N. B. News, 288; s. c. 93 Fed. Rep. 948). The trustee may 
sell mortgaged property, under the order of the court, subject to such liens as may 
burden it (In re Booth [D. C], 98 Fed. Rep. 943), or free of liens when it appeara 
that such sale will be to the interest of the general creditors (In re Styer [D. C], 
98 Fed. Rep. 290). 

^"Assignee" should read "trustee" (t N. B. News, 42). 

'The payment of money by a debtor on a valid pre-existing debt, under circum- 
stances which do not make it technically a preference, is not a "transfer of 
p roper t y" in such sense that the same may be recovered for the benefit of the 
estate within the meaning of this paragraph (Blakey v. Boonville Nat. Bank [D. 
C], 95 Fed. Rep. 267). 
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obtained by such levy, judgment, attachment, or other 
lien, of a bona fide purchaser for value who shall have 
acquired the same without notice or reasonable cause for 
inquiry. ' 

^The subject-matter of this and that of paragraph c is substantially the same, 
paragraph/ making void all the liens which paragraph c declares shall be dissolved. 
The presence of these two provisions in the same Act would ordinarily give rise to 
the conclusion that Congress meant to distinguish between classes of liens. It is 
difficult to find such a distinction, and had such been the intention, it is probable 
that the same would have t>een expressed in more comprehensive language. The 
presence of these two paragraphs is more likely to be due to inadvertence than to 
intention. Paragraph c was in the House bill and / in the Senate bill. Each in 
the respective bills was intended, it is said, to cover the same subject-matter. 
Both paragraphs appeared in the House bill, which became the present bankruptcy 
Act. after the conference between the House and Senate committees. A distinc- 
tion has been sought to the effect that the provisions of this paragraph did not 
apply to both voluntary and involuntary proceedings, but the courts hold that they 
do (/» re Vaughan [D. C.]. 97 Fed. Rep. 560; in re Dobson [D. C], 98 Fed. 
Rep. 86; in re Rhoads [D. C], 98 Fed. Rep. 399: in re Lesser et al. [D. C], 100 
Fed. Rep. 433). The real difference between the two paragraphs is to be found in 
the fact that one refers to liens obtained through legal proceedings against an 
insolvent debtor within four months prior to the filing of a petition in bankruptcy 
against him. and the other to liens created by the act of the bankrupt himself (In 
re Emslie et al. [C. C. A.], 102 Fed. Rep. 291). The liens affected by this para- 
graph include only such as are obtained through strictly legal proceedings, and 
not such as arise out of quasi legal proceedings, as mechanics' liens {In re Emslie 
etal. [C. C. A.], 102 Fed. Rep. 291, over-ruling same case in [D. C] 97 Fed Rep. 
929; s. c. 98 Fed. Rep. 716. See also in re Kavanaugh [D. C] , 99 Fed. Rep. 928). 

Whether the adjudication in bankruptcy, of itself, dissolves the liens specified 
in paragraph c or renders null and void those designated in paragraph / is a 
question that must be hereafter settled by the weight of authorities. Thus far, 
it has t>een held that an adjudication in bankruptcy dissolves such liens without 
further proceedings (Bear et al. v. Chase [C. C. A.], 99 Fed. Rep. 920; in re 
Kemp, loi Fed. Rep. 689). Should the weight of authority, however, favor the 
conclusion that the adjudication did not. of itself, so operate, but that further 
proceedings must be taken to establish the questions of fact specified in these 
paragraphs, then another question arises as to whether such further proceedings 
should be taken in the court of bankruptcy or in the courts where the proceed- 
ings out of which the liens grew were had. There were several cases that arose 
under the former Act relative to these questions, but they cannot be cited as 
direct precedents since they were under a statute very different as to the point 
involved from the present, the same having reference only to liens of attachment, and 
providing that they should be dissolved on the qualification of the assignee, no 
question of fact being involved (Act of 1867. {14; R. S. {5044). The former Act, 
though, did contain provisions similar to those of paragraphs / and /with refer- 
ence to liens arising through means other than legal proceedings (Act of 1867, I35). 
The decisions under the former Act relative to the dissolution and nullification of 
liens tend to the conclusion that before such liens become affected proceedings 
other than the mere adjudication must be had and that the same should be prose- 
cuted before the court having jurisdiction of the proceedings from which the lien 
arose (See Ballin v. Ferst, 55 Geo. 546; Kent v. Dawning, 10 B. R. 538; Johnson v. 
Bishop,\ Woolworth, 324; s c. 8 B. R. 533: Marshall v. Kncx, 8 B. R. 97; s. c. 
16 Wall. 551; Valliantv. Childress, 11 B. R. 317; s. c. 21 Wall. 643: Bracken v. 
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Sec. 68. Set-offs and Counterclaims.' — a In all 
cases of mutual debts or mutual credits between the 
estate of a bankrupt and a creditor the account shall be 
stated and one debt shall be set off against the other, and 
the balance only shall be allowed or paid.* 

Johnston^ 15 B. R. 106; in re Housberger, 2 B. R. 92; s. c. 2 Ben. 504; Dickerson 
V, Spaulding, 15 B. R. 3x3; 8. c. 7 Han, 288). There can be little doubt but that 
sach a conclusion will be ultimately reached as to the proceedings under the 
present Act. The language of paragraph c seems to imply this, for it provides 
that under certain conditions, which cannot be made apparent by the adjudication, 
the Hen shall not be dissolved, but that the trustee shall be subrogated to the 
rights of the holder of such lien. It will at least be necessary, before a creditor 
can be deprived of his lien, to give him a right to contest the question as to 
whether the bankrupt was insolvent at the time the lien attached and whether it 
operates as a preference, otherwise the Act itself would be void in au t horizing the 
appropriation of private property without due process of law. 

It has been held under this paragraph, that the title of a bona fide purchaser at 
an execution sale, an execution having been issued and a levy having been made 
within the four months, will not be affected, though the proceeds of such sale 
belong to the bankrupt's estate (In re Kenney [D. C], 95 Fed. Rep. 427; s. c. i 
N. B. News, 401; s. c [on rehearing] 97 Fed. Rep. 554). The same conclusion 
was reached where peristiable property taken on attachment was sold and the 

groceeds paid into court (Bear et al, v. Chase [C. C. A], 99 Fed. Rep. 920; 
latts V. Hammond et al. [C. C. A.], 99 Fed. Rep. 916). 

'For analogous provisions, see Act of 1800, {42; of 184 1, {5; of 1867, {{20, 21; 
R. S. 85073- 

'Under the former Act, it was said that the subject of the analogous section was 
only a declaration of the general doctrine of set-off, and that it was ' 'not intended 
to enlarge the doctrine of set-off, or to enable the party to make a set-off 
in cases where the principles of legal or equitable set-off did not previously 
authorize it" {Sawyer v. Hoag [U. S. Supreme Ct.], 9 B. R. 145; s. c. 17 
Wall. 610). This decision is important in that it fixes the limitations of 
the Act and emphasizes the fact that set-offs coming within its purview are 
not only those founded on statutory provisions, but such also as courts of equity 
recognize. Any mutual debt, demand or claim (}i[ix]) provable in bankruptcy 
({63) and authorized by principles of law or equity may be set-off under this section 
{Sawyer V. Hoag, supra; Sheldon v. Rothschild, 8 Taunt. 157; Mungerv. Albany Bank, 
85 N. Y. 580; Bittlestone V. Temmis, i C. B. 380; Collins v. Jones, 10 B. & C. 777; 
ex p. Wagstaff, 13 Ves. 65; ex p. Prescott, i Atk 230; Drake v. Rollo, 3 Biss. 273; 
s. c. 4 B. R. 689: in re City Bank, 6 B. R. 71; in re Dillon, [D. C], 100 Fed. Rep. 
627), unless the same comes within the inhibition of paragraph b. This includes 
claims liquidated under the provisions of {63^, unliquidated claims not being prov- 
able or allowable as set-offs {Bell v. Carey, 8 C. B. 887). It is immaterial that the 
debt may not be due, as required by most statutory provisions, since such debts 
are provable (|63[i]; Collins v. Jones', ex p. Wagstaff; Sheldon v. Rothschild, 
singuli supra). The former bankruptcy Act provided that a creditor who had 
proved a claim in bankruptcy could not thereafter bring suit therefor against the 
bankrupt (Act of 1867, {21). Under that provision it was held that the creditor 
could not set-off the amount so allowed against the trustee in an action to recover 
of such creditor a debt which he owed to the bankrupt. This holding was upon 
the conclusion that such off-set would amount to a cross-suit (Russell v, Owen, 61 
Mo. 185; s. c. 15 B. R. 322, citing Brown v. Bank, 6 Bush [Ky.]. 198). The 
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b A set-off or counterclaim shall not be allowed in favor 
of any debtor of the bankrupt which ( i ) is not provable 



effect of this decision under that Act was a waiver of the amount that might have 
been off -set, by failure on the creditor's part to show, in his proof of claim, that 
the bankrupt had an unsatisfied claim against him. The provisions of the former 
Act were substantially the same as those of the present relative to off-sets, though 
the present Act contains no provisions, as did the former, prohibiting the creditor 
from enforcing his allowed claim. In view of this, the holding in Russell v, Owen 
may not be applicable to the present Act, though there can be but little question that 
the same ruling would be applied for failing to disclose his indebtedness to the 
bankrupt as he is commanded to do by the language of this section which provides 
that "the account shall be stated." 

The feature with which most trouble is likely to be met in the consideration of 
set-offs is that of mutual debts and mutual credits. While the questions have come 
up under former Acts, the courts do not seem to have attached a fixed definition to 
either term, having rested their conclusions largely on the facts in each individual 
case. To be mutual, the debts and credits ' 'must be in the same right" {Sawyer 
V. Hoag, 9 B. R. 145; 8. c. 17 Wall. 610). What seems to be meant by this is that 
the debts and credits must be due from and owing to persons between whom the 
relation of debtor and creditor exists to such an extent that the one seeking to set- 
off could recover on his claim in an action brought in his own name (IVest v. Fryer, 
2 Bing. N. C. 455; ex p. Bailey, i M D. & D 263: ex p. Preseott, i Atk. 231; 
Jenkins V, Armour, 6 Biss. 312: 8. c. 14 B. R. 276; Drake v. R0IIO, 3 Biss. 276; s. 
c. 4 B. R. 689; Scammonv. Kimball, 8 B. R. 337; 8. c 5 Biss. 431; Munger v. 
Albany Bank, 85 N. Y. 580; ICey v. Flinty 8 Taunt. 23; Sparkawk v. Drexel, 12 B. 
R. 450: in re Cat line, 3 B. R. 540; Rose v. Hart, 8 Taunt 499; Murray v. Riggs, 
15 Johns. Rep. 571; in re Daw, ex p, IVhiting, 14 B. R. 307 and cases there cited; 
Groom v. fVest, 8 Ad & E 758; Russell v. Bell, 8 Mees. & W. 277). That relation 
is not present in a case where payments are made from time to time to apply on a 
running account (In re Christensen [D C], loi Fed. Rep. 802). The courts do 
not place any limitation upon the manner in which the debt to be set-off must have 
arisen other than that it must be such as is provable in bankruptcy. A banker 
may set-off against deposits claims which he may have against a depositor for 
loans (In re Bank of Madison, 9 B. R. 184; in re Fetrie, 7 B. R. 332; Denmam v. 
Boylston, 5 Gush. 194; in re Myers et al. [D. C], 99 Fed. Rep. 691), and he may 
set-off such claims, not only against deposits, but also against any proceeds coming 
into his hands from collections {In re Famsworth, 14 B. R. 148). This right was 
based upon the theory that the full amount of the deposits and funds in the inker's 
hands did not belong to the bankrupt, but only the amount that exceeded the 
indebtedness to the bank. Where the banker treated the whole of the deposits as 
belonging to the bankrupt and accepted a check against such deposit on the eve of 
bankruptcy, knowing the depositor to be insolvent, he waived his right to off-set 
and such check was declared a preference the amount of which the trustee was 
entitled to recover (Traders^ Bank v. Campbell, 6 B. R. 353; s c. 14 Wall. 87). 
This right of a creditor to set-off claims against property in his hands is not con- 
fined to bankers alone. Any ' 'creditor, who at the time of the bankruptcy has in 
his hands goods or chattels of the bankrupt with a power of sale, or choses in 
action with a power of collection, may sell the goods or collect the claims and set 
them off against any debt which the bankrupt owes him (at the time of bankruptcy), 
and this although the power to sell or collect would have been revocable by the 
bankrupt before his bankruptcy; in other words, the very fact of bankruptcy, in 
such cases, gives a sort of lien which did not exist before'* (In re Dow, ex p. 
Whiting, 14 B. R. 307). The right to sell the goods or chattels, however, must 
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against the estate;' or (2) was purchased by or transferred 
to him after the filing of the petition, or within four 
months before such filing, with a view to such use and 
with knowledge or notice that such bankrupt was insolv- 
ent, or had committed an act of bankruptcy." 

• 

exist before the petition in bankruptcy is filed, otherwise the set-o£f will not be 
recognized (Viwnj^v. Bank of Bengal, i Moore P. C. 150; s. c i Deac. 622). This 
right of set-off exists also against any surplus that one may hold after selling 
property deposited as collateral security, though there may exist an express or 
implied promise to return the same, unless the property had been deposited for a 
special purpose which excluded the relation of debtor and creditor and rendered 
such application of the surplus a fraud or breach of trust {/n re Dow, supra; 
Aisager v. Currie, 12 Mees. & W. 758), as when bills of exchange had been 
deposited with an attorney for a specific purpose inconsistent with a payment of 
his bill (Buchanan v. Findley, 9 B. & C. 738), or where money had been paid to 
apply on a secured debt {Libby v. Hopkins, 104 U. S. 303), the attorney not being 
at liberty to apply the proceeds of the bill of exchange to the payment of his own 
claim, or the creditor to apply the money so paid on an unsecured debt. So, in 
bankruptcy, the owner of a claim against joint debtors, it has been held, may 'set 
the same off against an account which either of such joint debtors may individually 
have against him. each being liable therefor in solido ( Tucker v. Oxley, 5 Cranch, 
34), but he may not set-off a claim which an individual owes him against an 
account which he owes to the individual and others jointly, because that would 
be making the joint creditors liable for individual debts, an obligation not recog- 
nized by law or equity (Gray v. Rollo, 9 B. R. 337; s. c. 18 Wall. 629; in re Crystal 
Spring Bottling Co. [D. C], loo Fed. Rep. 265. See also relative to the set-off 
of joint debts against individual debts ^x /. Twogood, 11 Ves. 517; ex p. Christie, 
10 Ves. 105; ex p, Hanson, 12 Ves. 346; ex p. Stephens, ii Ves. 24. Also {5 
relative to partnerships debts). No debt due to one in a representative capacity, 
such as guardian, trustee, executor or administrator, can by him be set off against 
a debt which he owes individually (Bishop v. Church, 3 Atk. 610). 

^As to debts provable against a bankrupt's estate, see {63 and notes. The 
former Act on the subject of set-off had a similar provision, but the language there 
used was: "* * no set-off shall be allowed of a claim in its nature not provable 
against the estate." Under that provision one was entitled to set-off a claim if it 
was in its nature provable, though he might not have been able to prove it because 
of inability to procure evidence (/« re Kingstey, 1 B. R. 329; s. c. i Low. 216). or 
because he was debarred from so doing for a violation of the provisions of the 
bankruptcy law (Clark v. Iselin, 9 B. R. 19; s. c. 11 B. R. 337; s. c. 21 Wall. 360: 
8. c. 10 Blatch. 204). Under the general rules of statutory construction, the 
language of this subdivision would be interpreted so as to deny a set-off of debts 
not actually provable; though it is believed that such a construction will not be 
adopted, since bankruptcy acts are sufficiently peculiar in themselves to warrant 
a variation in the construction of their provisions. They originate under a special 
constitutional provision, partake of legal and equitable principles, and have here- 
tofore been construed with more liberality than has been accorded to general 
legislative acts, especially with reference to set-offs (In re Dow, ex p. Whiting, 14 
B. R. 307 and cases there cited). 

*The right to set-off will not be affected unless the purchase or transfer comes 
strictly within the time specified (Hovey v. Ins. Co., 10 B. R. 224; in re City Bank, 
6 B. R. 71. See also Hitchcock v. Rollo, 4 B. R. 692 and authorities there cited)! 

10 
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Sec. 69. Possession of Property.' — a A judge may, 
upon satisfactory proof, by affidavit, that a bankrupt 
against whom an involuntary petition has been filed and 
is pending has committed an act of bankruptcy, or has 
neglected or is neglecting, or is about to so neglect his 
property that it has thereby deteriorated or is thereby de- 
teriorating or is about thereby to deteriorate in value, 
issue a warrant to the marshal to seize and hold it subject 
to further orders. Before such warrant is issued the peti- 
tioners applying therefor shall enter into a bond in such 
an amount as the judge shall fix, with such sureties as he 
shall approve, conditioned to indemnify such bankrupt 
for such damages as he shall sustain in the event such 
seizure shall prove to have been wrongfully obtained. 
Such property shall be released, if such bankrupt shall 
give bond in a sum which shall be fixed by the judge, 
with such sureties as he shall approve, conditioned to turn 
over such property, or pay the value thereof in money to 
the trustee, in the event he is adjudged a bankrupt pur- 
suant to such petition.' 

When a claim pnrchased within the four months of the filing of the petition cannot 
be set-off. the same may be proved as other claims in bankruptcy, in the name of 
the vendee, who is subrogated to the rights of the vendor {Ex p. Atkins, Buch. 479; 
ex p. Rogers, Buck. 490), though it will be subject to such set-offs and equities as 
existed against it in the hands of the vendor before the assignment {Smith v. 
Brinkerhoff, 6 N. Y. 305; 8. c. 18 Barb. 519; Humphries v. Blight, 4 Dill. 370; s. c. 
I 'Wash. C. C. 44; in re Dow, ex p. fVhiting, 14 B. R. 307: Young v. Bank of 
Bengal, i Moore, P. C. 150; s. c. i Deacon, 622; Dickson v. Evans, 6 T. R. 57; 
Marsh v. Chambers, Strange, 1234). 

^For analogous provisions, see Act of 1867, {40; R. S. {5024. See also {3^ as to 
the bond required of a petitioner who seeks to divest the alleged bankrupt of the 
possession of his property prior to adjudication, and Rule XVIII(3) as to the sale of 
perishable property. 

'The provisions of this section are intended to apply only to the seizure of 
property in the possession of the bankrupt and not to property that has left his 
hands prior to the filing of the petition in bankruptcy {In re Rockwood [D. C], x 
N. B. News. 134; s. c. 91 Fed. Rep. 363). While the property is yet in the 
possession of the bankrupt, the bankruptcy court may. without notice to them, 
prevent by injunction strangers from interfering therewith (In re Ulrich, 6 Ben. 
483; s. c. 8 B. R. 15), or enjoin the bankrupt from disposing thereof {In re 
Nathan [D. €.]. x N. B. News, 326; s. c. 92 Fed. Rep. 590). If the property has 
left the bankrupt's possession, the court will not so act because adverse claims to 
the title have intervened {In re Rockwood, supra; in re Buntrock Clothing Co. 
[D. C.]. I N. B. News, 291; s. c. 92 Fed. Rep. 886), though if the proof shows 
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Sec. 70. Title to Property/ — a The trustee of the 
estate of a bankrupt, upon his appointment and qualifi- 
cation, and his successor or successors, if he shall have 
one or more, upon his or their appointment and qualifica- 
tion, shall in turn be vested by operation of law with the 
title of the bankrupt, as of the date he was adjudged a 
bankrupt, ' except in so far as it is to property which is 



Ihat no due consideration was paid the bankrupt for the property which left his 
possession and that the alleged purchasers are selling it off rapidly, jeopardizing the 
claims of the creditors, the court will appoint a receiver under the provisions of 
{2(3) of this Act, pending the appointment of a trustee, and it will be his duty to 
summon witnesses for examination under the provisions of |2i, examine the books 
of the alleged purchasers of the bankrupt's stock and, under the direction of the 
court, institute the necessary proceedings to recover such property {In re Pizen ft 
Co. [D. C], 96 Fed. Rep. 748). 

When a warrant is issued to the marshal, under the provisions of this section, 
he can seize only the property of the bankrupt. When questions of ownership 
arise, he must act on his own judgment, for the warrant is no protection to him for 
a seizure of the property of others (Marsh v. Armstrong, 11 B. R. 125; s. c. 20 
Minn. 81; In re Muller <&• Bretano, 3 B. R. 329; s. c. Deady. 513. Sec also in 
re Vogel, 7 Blatch. 18; s. c. 3 B. R. 198; in re Havens, 8 Ben. 309; in re Marks, 2 
B. R. 575). And it is of no consequence, it has been said, that the bankrupt's 
transfer may be voidable for the transferee's title cannot be questioned on such 
summary proceedings or until after adjudication (In re Har thill, 4 Ben. 448; 
Doyle V. Sharp, 34 Hun. [N. Y.], 312), though as to this there are authorities 
holding the contrary (Stevenson v. McLaren, 14 B. R. 403, citing Bolander v. 
Gentry, 36 Cal. 105; Hanson v. Herrick, 100 Mass. 323; in re Muller dr* Bretano^ 
3 B. R. 329; 8. c. Deady, 513: Foster v. Hackley, 2 B. R. 406; in re Hussman, 2 b! 
R- 437: **« ^' Briggs, 3 B. R. 638). 

^ For analogous provisions, see Act of 1800, ||io, 11, 13, 17. 27, 50; Act of 
1841, i3; Act of 1867, 814; R. S. ii5044. 504^- 

'The title to the bankrupt's property remains in him until he is adjudged a 
bankrupt. Until that time he may alienate the title unless the petitioners, in 
involuntary proceedings, file a bond and have the property removed from the 
alleged bankrupt's possession under the provisions of {3^, or a receiver is 
appointed under {2(3) and takes possession, which he is entitled to do (In re Pizen 
ft Co. [D. C], 96 Fed. Rep. 748). The title to the property, during the interim 
between adjudication and the appointment and qualification of the trustee, seems 
to be in suspension the same as that of an intestate's property before the appoint- 
ment and qualification of the administrator, the property itself being in the custody 
of the court, the bankrupt acting as its trustee while holding possession of it (In re 
Rosenberg, 3 B. R. 130; s. c. Ben. 366; March v. Heaton, 2 B. R. 180; s. c. i Lowell, 
278). During this period no one can convey an indefeasible title ( Connor v. Long, 104 
U. S. 228; Bank v. Sherman, 10 1 U. S. 403; Hampton v. Rouse, 22 Wall. 263; Stevens 
V. Bank, loi Mass. 109; Miller v. O'Brien, 9 Blatch. 270; s. c. 9 B. R. 26; in re 
Lake, 3 Biss. 204; s. c. 6 B. R. 542; Chapman w. Brewer, 114 U. S. 158; Morgan 
V. Campbell, 22 Wall. 381; McLean v. Rockey, 3 McLean, 235; in re Pryor^ 4 Biss. 
262: in re Randall, i Sawy. 56), and no one can be an innocent purchaser, since 
the adjudication is constructive notice to all concerned (Hitchcox v. Sedgwick, 2 
Vernon, 156; fVickersham v. Nicholson, 14 S. & R. 118), though before such adju- 
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exempt, to all (i) documents relating to his property/ ^2) 
interests in patents, patent rights, copyrights, and traae- 
marks; (3) powers which he might have exercised for his 
own benefit, but not those which he might have exercised 
for some other person ;* (4) property transferred by him in 
fraud of his creditors;^ (5) property which prior to the filing 
of the petition he could by any means have transferred or 
which might have been levied upon and sold under judicial 
process against him.* Provided, That when any bankrupt 

dicatton, the title to property finding its way to innocent pnrchasers will not be 
affected when the proceeds thereof stand in lieu of such property (Bear et ai. ▼. 
Chase [C. C. A.], 99 Fed. Rep. 920). If any debtor to the bankrupt pay him 
during this interim, he does so at his peril for the trustee may treat such payment 
as a nullity and recover the amount again from such debtor (Mays v. Mfr^s Nat. 
Bank, 64 Penn. [14 Smith], 74: s. c. 4 B. R. 660; Babbitt v. Burgess, 2 Dill. 169; 
s. c. 7 B. R. 561; exjfi. Foster, 2 Story, 158; Carr v. Gale, 3 Woodb. & M. 67; 
Bramweil V. Eglinton, Law Rep. i Q. B. 494; Exley v. Inglis, Law Rep. 3 Excb. 
247). If the trustee acquires peaceable possession of personal property, such 
property cannot be thereafter seized under process from a State court {In re Endel 
[D. C], 99 Fed. Rep. 915). On the other hand, if a State court hold the posses- 
sion under a decree entered more than four months before adjudication, the court 
of bankruptcy cannot order the same to be delivered into the possession of the 
trustee (Frazier et at. v. Southern Loan ft Trust Co., 99 Fed. Rep. 707). 

'Although the title to documents relating to the bankrupt's property vests in 
the trustee, if he prepared them, an attorney's lien for the services is unaffected 
(/» re N, Y. Mail Steamship Co., 2 B. R. 74). and the trustee will not be entitled 
to possession until the same is satisfied (See {69 and notes thereto relative to the 
possession of property). 

*Under the statutes of Massachusetts, a husband's interest in the real estate of 
his wife, during her life time and after issue born, is not property which he could 
convey or assign; it will not vest as assets in his trustee in bankruptcy, and it is 
not a "Power** within the meaning of this subdivision (Hesseltine v. Prince [D. 
C], 95 Fed. Rep. 802). 

'Property which passes into the hands of a receiver under a State statute pro- 
viding that a fraudulent transfer of property in contemplation of insolvency shall 
operate as a general assignment for the benefit of creditors, cannot be taken by a 
trustee in bankruptcy thereafter appointed on a voluntary petition (In re 
Kavanaugh [D. C], 99 Fed. Rep. 928). 

The title to property fraudulently conveyed within four months before the 
filing of the petition in bankruptcy, vests in the trustee (In re Lesser et al. [D. 
C], 100 Fed. Rep. 433; in re Smith [D. C], 100 Fed. Rep. 795), though the 
same does not so vest when the transfer took place more than four months prior to 
the filing of such petition (In re Kindt [D. C], loi Fed. Rep. 107). 

^The property which becomes vested in the trustee under this subdivision is 
so diversified that any enumeration in terms more specific than those employed in 
the Act would be frequently faulty, for property that might be included in one 
jurisdiction would often be excluded in another, to say nothing of new classes of 
property coming into existence through industrial and judicial avenues. The 
language used in this subdivision is broad enough to include every species of 
property, every vested and contingent interest in and every inchoate right to 



§ 70.] TITLE TO PROPERTY. 141 

shall have any insurance policy which has a cash surrender 
value payable to himselt, his estate, or personal repre- 
rentatives, he may, within thirty days after the cash 
surrender value has been ascertained and stated to the 



property which the bankrupt "coold by any means have transferred or which 
might have been levied opon and sold ander judicial process against him", without 
reference to its value (Kinsie v, Winston, 4 B. R. 84: Lombard v. Thorp, 6 Cow. 
[N. Y.], 46; Brook V, Heuoitt, 3 Ves. 253; WiUingham v. Joyce, 3 Ves. 168; 
Brandon V. Robinson, i Rose, 197; ex p. Fuller, 2 Story, 327; Brown v. Wood, 17 
Mass. 68; Wardv, Fuller, 15 Pick. 185; Higdenv. Williamson, 3 P. Wms. 132; ex 
p, Goldney, 3 Deac. 570; Stewart v. Hargrove, 23 Ala. 429; in re Gallagher, x6 
Blatch. 410: in re Myrick, 3 B. R. 38; Sanford v. Lackland, 2 Dill. 6; Perry v. 
Jones, 3 T. R. 88; Pillow v, Langtree, 3 Humph. 389; Lyall v. Miller ^ 6 McLean, 
482; mr^Brobine [D. C], i N. B. News, 279; s. c. 93 Fed. Rep. 643; in re 
HoUenfelU [D. C], 94 Fed. Rep. 629; in re Coffman [D. C], i N. B. News. 
402; in rr Taylor [D. C], 95 Fed. Rep. 956; in re Baudouine [D. C.]. 96 Fed. 
^P- 53^: *'* ^^ Dunavant [D. C.]. 96 Fed. Rep. 542; in re Daubner [D. C.]. 96 
Fed. Rep. 805; in re Crystal Spring Bottling Co. [D. C ]. 96 Fed. Rep. 945; in 
re Steele et aL [D. C], 98 Fed. Rep. 78; in re Fisher [D. C.]. 98 Fed. Rep. 89; 
im re Becker [D. C], 98 Fed. Rep. 407; in re Barrow [D. C], 98 Fed. Rep. 582; 
mr^ Hammond [D. C], 98 Fed. Rep. 845; in re Wood [D. C], 98 Fed. Rep. 
972; Iff r^Diac [D. C], xooFed. Rep. 770: iff r^Emrich [D. C], loi Fed. Rep. 231; 
M re Hoadley et aL, Id., 233; fif re McDonnell, Id., 239; iff re Wetmore [D. C], 
102 Fed. Rep. 290; in re Hamilton et aL [D. C], to2 Fed. Rep. 683; iff re Page 
[D. C.]. 102 Fed. Rep. 746; iff re Shenberger [D. C], 102 Fed. Rep. 978; 
Parsons on Contracts, Part II, Ch. XII, {IX). It will not include exempt property, 
or property, rights or interests in property which the bankrupt could not assign or 
on which an execution against him could not be levied Among which may be 
mentioned the earnings of a manumitted minor son (In re Dunavant [D. C.]. 
96 Fed. Rep. 542), rights to or interests in property that may be of a strictly 
personal character, by their nature unassignable, as contracts requiring the bank- 
rupt's personal labor, attention or supervision (People v, Duncan, 41 Cal. 507). 
membership in board of trade where no profits enure to the meml)ers except 
through their own exertions (In re Sutherland^ 6 Biss. 596). trust funds, estates, or 
incomes therefrom, for the support of the bankrupt, or himself and family (Durani 
V. Mass. Hosp. Life Ins. Co., 15 Albany Law T. 436; s. c. 2 Low. 575; s. c. 16 B R. 324; 
Spindle V. Shreve, 9 Biss. 199; Broadway Bank v. Adams, 133 Mass. 170; Nichols 
9. Eaton, 91 U. S. 716; Twopenny v Peyton^ 10 Sim. 487; Godden v. Crowhurst, 10 
Sim. 642), or trust property of any kind (Bodington v, Costello^ 17 }ur. 781; 
Winch V, Keeley, i T. R. 619; ex p. Copeland, 3 D. & C. 199; Whitefteld v. Brand, 
z6 M. & W. 282). except when the trust property is so mingled as to lose its 
identity, or when it cannot be traced or ascertained (Hosmer v. Jewett, 6 Ben. 208). 
in which case the beneficiaries become general creditors (Adams v. Myers, i Saw. 
306: Scott V. Swenam, Willes. 400. See also Wood Mowing ^ Reaping Co, v. 
Brooke, 9 B. R. 395; ex p. Atkins, 2 Mont. D. & D. Z03; ffontblower v. Proud, 2 
B. ft Aid. 327). and estates by curtesy (Hesseltine ▼. Prince [D. C, Mass.]. 95 
Fed. Rep. 802. Contra: See Jacodson v. Williams, i P. Wms. 383). Whether under 
leases containing the ordinary covenants not to assign, let or transfer, leasehold 
interests will pass to the trustee is unsettled, though the tendency of the American 
decisions, when there is no special covenant to the contrary, favors such practice 
{Starkweather V. Cleveland Ins. Co., 4 B. R. 341; s. c. xo A. L. Reg.. N. S., 333; 
a. c. 2 Abb. U. S. 67; Perry v. Lorillard, 61 N. Y. 2x4; Brichta v, N. Y. Lafayette 
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trustee by the company issuing the same, pay or secure 
to the trustee the sum so ascertained and stated, and con- 
tinue to hold, own, and carry such policy free from the 
claims of the creditors participating in the distribution of 

Ins, Co., 2 Hall, 37a; Latarus v, Commanwealth Ins, Co.^ 5 Pick. 76; Par. on Con. 
Part. II. Cb. XII, {IX), the English practice being opposed to it (Hilliardon Bank- 
ruptty, 141; Doev. Bevan, 3 Maale & S. 353; Doev, Smith, 5 Taunt. 795; s. c. x 
Marshall, 359; Gomey v. Warren, 2 Eq. Gas. Abs. zoo; Dommett v. Bedford, 3 
Ves. 149; Wilkinson v. Wilkinson, 10 Eng. Cb. 258; s. c. 2 Wils. Ch. 57; 8. c. 
Cooper, 201; Holyland v. Mendez, 3 Meriv. 184. See also Starkweather v. 
Cleveland Ins. Co., supra). The title which vests in the trustee under this para- 
graph, with reference to all classes of property, is that which reposed in the bank- 
rupt and his creditors at the time of adjudication. The property in the hands of 
the trustee is subject to all the burdens, conditions, legal and equitable claims 
that attached to it in the possession of the bankrupt ( Carr v. Hilton^ i Curtis C. 
C. 230; Donaldson v. Farwell, 5 Biss. 451; s. c. 93 U. S. 631; Trust Co. v. 
Sedgufick, 97 U. S. 304; Phipps v. Sedgwick, 95 U. S. 3; Eyster v. Gaff, 91 U. S. 
521; s. c. 13 B. R. 546; 8. c. 2 Col. 28; Lenihan v. Haman, 55 N. Y. 652; s. c. ii 
B. R. 471; 8. c. 14 Abbott's Pr. [N. S.], 274; Hyde v. Woods, 94 U. S. 523; 8. c. 
10 B R. 54; in re Lyon, 7 B. R. 182; in re Foot, ix Blatch. 530: Bloxham v. 
Sanders, 4 B. & C. 949: Smithes Leading Cases, 432; Gibson v, Carruthers, 8 Mees. 
ft W. 321; Moors V, Albro, 129 Mass. 9; Jacobson v. Williams, i P. Wms. 383; 
Nicholson v, Eaton, gi U. S. 7x6: Page v. Way, 3 Bear. 20; Piercy v. Roberts, i 
Myl. & K. 4; Rippon v. Norton, 2 Bear. 63; in re Dow, 6 B. R. xo, citing Bacon v. 
Heathcote, x Atk. 160; Stewart v. Piatt, loi U. S. 731; Yeatman v. Savings Inst,^ 
95 U. S. 764; Montgomery v, Bucyrus Mach. Co., 92 U. S. 257; Strong v. Clawson, 
5 Gilman, 346; Jewson v. Moulson, 2 Atk. 417; Mitford v. Mitford^ 9 Ves. 87; 
Worrall v. Marlur, x P. Wms. 459; Mitchell v. Winslow, 2 Story, 630; Winson v. 
McLellan, 2 Story, 495; ex p. Newhall, 2 Story 363; Fiske v. Hunt, 2 Story, 584; 
Hayes v. Dickinson, 15 B. R. 350; s. c. 9 Hun. 277; in re McKay 6^ Aldus, z 
Lowell, 345; 8. c. 3 B. R. 50; Kelly v. Scott, 49 N. Y. 595; Jenkins v. Pierce, 98 
111. 646; Taylor v. Plumer, 3 Maule & Selw. 262; Cook v. Tullis, 18 Wall. 332; 
Hawkins v. Blake, xo8 U. S. 422). It has been held under the present Act, 
however, that a right which a vendor had in property sold and delivered to a 
bankrupt under a conditional-sale contract cannot be asserted by such vendor 
against the property after it has passed to the trustee if statutory provisions 
requiring such contract to be filed have not been complied with {In re Yukon 
Woolen Co. ft Legg [D. C], x N. B. News, 420). It is the trustee's duty to 
seize all property in the possession of the bankrupt except such as may bis a 
burden to the estate, which he need not accept (In re Chambersy Calder and Co. 
[D. C], 98 Fed. Rep. 865; Turner v. Richardson, 7 East R. 335; in re Laurie, 4 
B. R. 32; Smith V. dor don, 6 Law Rep. 313; Copeland v. Stevens, 1 Bam. & Aid. 
593; Martin V. Black, 9 Paige, 641; Lewis v. Bun. Bosw., L. R. 213; Armory v. 
Lawrence, 3 Cliff. 523; Streeter v. Sumner, 31 N. H. 542; Rugley v. Robinson, 19 
Ala. 404: Traders' N. Bk v. Campbell, 14 Wall. 87; s. c. 6 B. R. 353; Second N. 
Bk. V. State N. Bk., 11 B. R. 49: McHenry v. La Societe Francaise, 95 U. S. 58). 
The title to the property not claimed remains in the bankrupt [Tuck v. F^son, 6 
Bing. 321; Smith v. Gordon, supra) If others claim rights in the property seized, 
they must assert them in the court of bankruptcy (In re Vogel, 7 Blatch. 18; s. c. 
3 B. R. 198), where, upon petition and proof of ownership, the property will be 
restored (In re Havens, 8 Ben. 309. See also Walker v. Reister, 102 U. S. 467). 
This is unquestionably on the conclusion that the trustee does not set up claims to 
the property adverse to those asserting title, but merely compels such persons to 
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his estate under the bankruptcy proceedings, otherwise 
the policy shall pass to the trustee as assets ; and (6) rights 
of action arising upon contracts or from the unlawful tak- 
ing or detention of, or injury to, his property. ' 

^^M ■— r-ii 111 — ■ ^^ ■ — ■ * , 1 , wr-tr^ ■ 

prove their rights. If, after such proof is made, the trustee elects to really 
question the title of the claimants by denying their ownership, then a controversy 
between "adverse claimants" would be precipitated and the bankruptcy court, 
under the present Act, would have no jurisdiction to determine the issue ({250. 
See also SmiiA v. Mason, 14 Wall. 419: Marshall v. Knox, 16 Wall. 551; O^Brien 
V. Weld, 92 U. S. 81). The persons claiming title to property which the trustee 
may have seized are not parties to the bankruptcy proceedings {Marshall v. Knox, 
16 Wall. 551: 8. c. 8 B. R. 97; Smith v. Mason, 6 B. R. x; s. c. 14 Wall. 419), 
but such a petition would undoubtedly make them parties, confer jurisdiction 
upon the^court, subject them to its action and bind them by its decrees {Samson v. 
Blake, 6 B. B;. 410; s. c. 9 Blatch. 379; in re Ulrich, 3 B. R. 133; a. c. 3 Ben. 355; 
in re Worthington, 14 B. R. 388; People v. Brennan, 12 B. R. 567; s. c. 3 Hun, 
666; in re Ferguson 6r* Beckham, 6 B. R. 569: O'Brien v. Weld, 92 U. S. 81; s. c. 
15 B. R. 405). The claimants in such petition may have their rights summarily 
determined {In re Evans, i Lowell. 525), though not if the trustee objects {Hurst 
V. Teft, 13 B. R. X08; s. c. 12 Blatch. 217; Bradley v. Healey, i Holmes, 451; 
Wood V. Brooke, 9 B. R. 395). Either party, it seems, is entitled to have an issue 
framed and submitted to a jury ({19^). The court will not authorize a receiver, 
who has been appointed pending the selection of a trustee, to bring suit in a 
foreign jurisdiction to collect assets {In re Schrom [D. C.]. 97 Fed. Rep. 760), nor 
will it summarily order property in the hands of persons other than the bankrupt 
to be delivered to the trustee when such third person claims title thereto {In re 
Ifajrer [D. C], 98 Fed. Rep. 839). 

>This subdivision limits the rights of action which pass to the trustee to those 
springing from damage actually done to the property (See Parsons on Contracts, 
Part n, Ch. XII, {IX. citing Drake v, Beckham, ix M. & W. 315). Rights of action 
for mere personal injury do not pass (Stone v. Boston &* Main B. B., y Gray. 539). 
as the right of action for damages for malicious prosecution and arrest {In re 
Haensell [D. C.]. x N. B. News. 240; s. c. 9x Fed. Rep. 355). assault and 
battery, slander, seduction and kindred actions {Rogers v. Spence, X3 M. & W. 571: 
Howard V. Crowther, 8 M. ft W. 601; Bird r. Hempstead, 3 Day, 272; Stanley v. 
Duhurst, 2 Root, 52; Nichols v. Bellows, 22 Vt. 58 x; Benson v. Flower, Sir W. 
Jones. 2x5; Clark r. Calvert, 8 Taunt. 742; 3 Moore. 96; Shoemaker v. Keeley^ x 
Veates, 245, 2 Dall. 2x3; Smith v. Milles, x T. R. 475; Brandon v. Pate, 2 H. Bl. 
308; Beckham v Drak, 8 M. & W. 846; Noonan v. Orton, 12 B. R. 405; Brewer v. 
Dew, XI M. ft W. 625). There are certain other rights of action which partake of 
both a personal and property nature. As to whether these pass to the trustee, the 
courts are not agreed. Each must depend upon its own facts. It was held that 
the right of action for fraudulently recommending a person as worthy of trust and 
confidence did not vest in the trustee {In re Crockett, 2 Ben. 514), though the right 
of action for loss incurred in a business in which the bankrupt was fraudulently 
induced to engage did pass to his trustee (Hyde v. Tufts, 45 Sup. Ct. [N. Y.], 56). 
The right to sue for a penalty is another of this class, and whether it passes to the 
trustee depends upon whether the statute under which the right arises makes it 
assignable, it not being so in the absence of such a provision ( Wright v. F, N. 
Bank, 18 B. R. 87; Gardner v. Adams, 12 Wend. 297). So the right to sue for 
and recover usurious interest is unsettled. Some courts hold that that right passes 
to the trustee {Wright v. F, N, Bank, x8 B. R. 87: Crocker v. F. N. Bank, 3 Cent. 
L. J. 527; Moore V, Jones, 23 Vt. 739; Tiffany v. Boatman* s Sav. Inst., 18 Wall. 
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b All real and personal property belonging to bankrupt 
estates shall be appraised by three disinterested apprais- 
ers; they shall be appointed by and report to, the court/ 
Real and personal property shall, when practicable, be 
sold subject to the approval of the court; it shall not be 
sold otherwise than subject to the approval of the court 
for less than seventy-five per centum of its appraised 
value. • 

c The title to property of a bankrupt estate which has 
been sold as herein provided, shall be conveyed to the pur- 
chaser by the trustee.^ 

d Whenever a composition shall be set aside, or dis- 
charge revoked, the trustee shall, upon his appointment 
and qualification, be vested as herein provided with the 
title to all of the property of the bankrupt as of the date 
of the final decree setting aside the composition or revok- 
ing the discharge/ 

276: 8. c. I Dill. 141: IVheeiock v. Lee, 64 N. Y. 242 and cases dted). The 
decision in Wheeler v. Lee was based upon a common law rather than a statutory 
right. Other courts hold that such a right does not vest in the trustee (Brombey v. 
Smi/A, 5 B. R. 152; s. c. 2 Biss. 511; Nichols v. Bellows, 22 Vt. 581). The right 
to sue for money lost in gambling has been held to vest in the trustee under the 
common law without reference to whether the statute made the same assignable 
{Meech v. Stoner, 19 N. Y. 26; Carter v. Abbott, i Bam. ft Cress. 444; Gray v, 
Bennett, 3 Met. 522). See also notes to \^ja(2) as to when rights of action are 
conveyed by the trustee in the sale of property. 

'See Rule XVII as to the duty of the trustee to prepare a complete inventory of 
the property, and Form 13 as to the appointment, oath and report of the ap- 
praisers. If the appraisers value the entire estate, their inventory is not bind- 
ing on the trustee as respects exempt property (In re Orimes [D. C], 96 Fed. 
Rep. 529). Nor should they appraise property which cannot bis considered in 
estimating the estate and which does not come into the trustee's possession, as 
money which the petitioner claimed to have on his person at the time of filing the 
petition, or property conveyed by the petitioner without consideration within four 
months of the filing of the petition (In re Tudor [D. C], i N. B. News, 339). 

*See Rule XVIII relative to the sale of property. Any property in the hands 
of the trustee, having liens upon it, may be sold by the order of the court free 
from incumbrances (In re Pittlekow [D. C], i N. B. News, 234: 8. c. 92 Fed. 
Rep. 901). See also i47<'(2) as to collecting and reducing the property of the 
estate to money, together with the notes thereto. 

•See notes to (470(2) as to when rights of action follow the title of the property 
conveyed by the trustee. 

^As to the confirmation of compositions, see {12; as to their revocation. {13. 
For the definition of "discharge", see {1(12); as to when it is granted, {14: and as 
to its revocation, {15. 
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e The trustee may avoid any transfer by the bankrupt 
of his property which any creditor of such bankrupt might 
have avoided, and may recover the property so trans- 
ferred, or its value, from the person to whom it was trans- 
ferred, unless he was a bona fide holder for value prior to 
the date of the adjudication. Such property may be re- 
covered or its value collected from whoever may have re- 
ceived it, except a bona fide holder for value. ' 



^See {60 relative to preferred creditors and {67 as to liens, together with the 
notes to these sections. 

By subdivision 0(4), the trustee is vested with whatever rights creditors might 
have as to property transferred in fraud of their rights, and under this paragraph 
may bring suit in equity for the recovery of such property (Wall v. Cox [C. C. A.]. 
loi Fed. Rep. 403), or take such other steps as were open to creditors under the 
common law (/» r^ Mullen [D. C ], Id.. 413). The property, however, for the 
recovery of which action is brought, must have vested in the trustee. Where a firm 
was insolvent and one partner transferred his interest to another, the firm property 
did not so vest when the partner so acquiring it re-conveyed it to a bona fide pur- 
chaser for value prior to the adjudication {In re Rudnick [D. C], 102 Fed. Rep. 
750). The creditors cannot, themselves, begin any proceeding for the recovery 
of such property, and must look to the trustee to take such action as may be neces- 
nry for that purpose (Glgnt^ v. Langdon^ 98 U. S. 20; Moyer v. Dewey^ 103 U. S. 
301). The bankrupt is not necessarily a party to a suit in equity brought by the 
trustee to avoid any transfer or recover any property in accordance with the pro- 
visions of this paragraph (Cox v. Wall et al. [D. C], 99 Fed. Rep. 546), though he 
may be made such (Norcross v. Nathan et al. [D. C], 99 Fed. Rep. 414). An 
action for the recovery of such property may be instituted after the bankrupt has 
been discharged (In re Pierce, 103 Fea. Rep. 65). A comparison between {67^, 
subdivision 0(4) of this section, and the present paragraph leads to the conclusion 
that the right here given to recover property is not limited to such as may have 
been fraudulently transferred within four months of the filing of the petition, but 
refers to any so transferred at any time, if the statute of limitation has not barred 
Che right to recover. Being the representative of creditors, estoppels that would 
defeat the bankrupt will not affect the trustee {Sawyer v. Hoag, 17 Wall. 610; in re 
Jaycox, 12 Blatch. 209; Allen v. Afassey, 17 Wall. 351; Traders^ Bank v. Campbell, 
14 Wall. 87; Clarion Bank v. Jones, 21 Wall. 325), 

Under the former Act, the question often arose as to whether the trustee, as 
the representative of creditors, could avoid liens or transfers invalid only as to sub- 
sequent purchasers or judgment creditors, especially when the creditors affected 
bad not obtained judgment at the time of the adjudication in bankruptcy and were 
by that Act thereafter prevented from prosecuting their claims. There were author- 
ities which favored the affirmative of this question on the theory that the trustee, 
so far as he represented the creditors, was for such purpose a judgment creditor 
^Sarker v. Smith, 12 B. R. 474; ICane v. Rice, 10 B. R. 469: in re Duncan, 14 B. 
k. 18; Miller v. Jones, 15 B. R. 150). Other authorities denied that he stood in 
floch a relation {Cook v. IVaters, 9 B. R. 135; a. c. 55 N. Y. 150; in re Collins, it 
B. R. 379). and held that he could not assert any claim in behalf of general credit- 
ors which a bankrupt would be estopped from urging in a contest exclusively be- 
tween himself and the persons holding such liens or conveyances (Stetoart v. Piatt, 
(U. S. Supreme Ct ], loi U. S. 731). It does not seem that this question can 
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/ Upon the confirmation of a composition offered by a 
bankrupt, the title to his property shall thereupon revest 
in him. 

THE TIME WHEN THIS ACT SHALL GO INTO 

EFFECT. 

a This act shall go into full force and effect upon its 
passage. Provided, however, That no petition for volun- 
tary bankruptcy shall be filed within one month of the 
passage thereof,, and no petition for involuntary bank- 
ruptcy shall be filed within four months of the passage 
thereof. * 

b Proceedings commenced under State insolvency laws 
before the passage of this act shall not be affected by it 

arise under the present Act. however, since the trustee is subrogated to and may 
enforce the rights of such creditors, especially where the enforcement inures to the 
benefit of the general creditors ({67^). The law presumes that transfers made 
in other than the usual course of business are fraudulent, and shifts the burden of 
proving the transaction to be otherwise upon the person claiming property by vir- 
tue of such a tainted transaction (Risan v. Knapp, 4 B. R. 349; s. c. i Dill. 186; 
Walhrun r. BabHtt\\}, S. Supreme Ct.], 16 Wall. 577; s. c. 9 B. R. i). This 
presumption may be rebutted, however, by the purchaser showing that before 
acquiring the lien or property he exercised due diligence in making such inquiriea 
as the facts would require of a prudent person (Schuienhergv. Kabureck^ 2 Dill. 132). 

^This act was approved July i. 1898 (89 Fed. Rep. IV), and a petition in invol- 
untary bankruptcy filed Nov. i. 1898, was held not to be filed prematurely 
(Leidigh Carriage Co. v. Stengel [C. C. A.], x N. B. News, 387: s. c. 95 Fed. 
Rep. 637). See also {31 as to the computation of time, together with the notea 
thereto. 

*It has been said under the present Act that a National Bankruptcy Law 
merely suspends the operation of State Insolvency Laws in so far as the latter con- 
flict with the former. Such State laws may be enacted, amended or repealed 
during the existence of the National Bankruptcy Law. Such enactment, amend- 
ment or repeal will be valid legislative acts though their operation in some re- 
spects be suspended while the bankruptcy law continues in force; and when the 
National Bankruptcy Law is repealed, the Insolvency Laws of the State become 
operative {In re Wright [D. C.J. i N. B. News, 428; s. c. 95 Fed. Rep. 807). A 
quite similar view was taken under the former Act in cases which held that State 
Insolvency Laws were not affected except in so far as they came in conflict with the 
National Bankruptcy Law, the question of conflict to be determined in each indi- 
vidual case by a showing on the part of the person objecting to the operation of 
the State Law that he was an adjudicated bankrupt under the National Law {Reed 9. 
Taylor^ 32 Iowa. 209; ex p. Ziegenfuss [N. C. Sup. Ct.]. I Ired.. 463). These casea 
do not seem to be in harmony with the weight of authority which holds that the 
State Law is entirely suspended when the National Law comes into force (SturgU 
V. CroTvninshield, 4 Wheat. 122; Baldwin v. Hale, i Wall. 223; Blanchardv, Russeii, 
13 Mass. i; Ogden v, Saunders, 12 Wheat. 213; Betts v. Bagley, 29 Mass. 572: in rr 
Reynolds^ 8 R. I. 845; s. c. 9 B. R. 50; Adams v. Story, i Paine, 79; in re Damon^ 
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70 Me. 153; yian Nostrand v. Barr, 30 Md. 128; Griswoid v. Piatt, 9 Met. [Mass.], 
16; Perry v. LangUy, i B. R. 559; s. c. 5 Low. Rep. 117; Martin v. Barry, 37 Cal. 
208; 8. c. 2 B. R. 629. See also Shryock v. Bashore, 13 B. R. 481, for an extended 
discussion and classification of the cases relative to the extent of the suspension of 
State Laws). A State Law that merely prescribes a mode by which the trust cre- 
ated by an assignment, recognized by the common law for the benefit of creditors. 
shall tie carried out is not an insolvent law, especially when it does not discharge 
an insolvent from arrest or imprisonment or prevent his after-acquired property 
being appropriated to the payment of his debts {Mayer v. Hellman [U. S. Supreme 
Ct.l 91 U. S. 496; Cook V. Rogers, 31 Mich. 91; Von ffeim v. Elcus, 8 Hun. 516). 
Although such an assignment would be an act of bankruptcy ({3), if bankruptcy 
proceedings are not commenced within four months, the effect would be the same 
as though no National Bankruptcy Law was in force. It may be said, in general, 
that any State Law, by whatever name it may be known, will be suspended by the 
National Bankruptcy Law if it directly or indirectly provides for distributing the 
assets ol an insolvent, for discharging an insolvent of bis legal obligations or effects 
the same by dissolving an insolvent body corporate so as to distribute its assets. 
The distribution of an insolvent's estate can be legally undertaken, it would seem, 
only by the court of bankruptcy (Piatt v. Archer, 9 Blatch. 559; in re Independent 
Mm, Co., 6 B. R. 260; Thomkill v. Bank of La, 5 B. R. 375). 



Rules in Bankraptcy. 



SUPREME COURT OF THE UNITED STATES. 



OCTOBER TERM. 1898. 



In pursuance of the powers conferred by the Constitution 
and laws upon the Supreme Court of the United States, and 
particularly by the act of Congress approved July 1, 1898, 
entitled "An act to establish a uniform system of bankruptcy 
throughout the United States," it is ordered, on this 28th day 
of November, 1898, that the following rules be adopted and 
established as general orders in bankruptcy, to take effect on 
the first Monday, being the second day, of January, 1899. And 
it is further ordered that all proceedings in bankruptcy had 
before that day, in accordance with the act last aforesaid, and 
being in substantial conformity either with the provisions of 
these general orders, or else with the general orders estab- 
lished by this court under the bankrupt act of 1867 and with 
any general rules or special orders of the courts in bankruptcy, 
stand good, subject, however, to such further regulation by 
rule or order of those courts as may be necessary or proper to 
carry into force and effect the bankrupt act of 1898 and the 
general orders of this court.' 

^The Sapreme Court of the United States is expressly empowered by the bank- 
roptcy Act to prescribe all necessary mles, forms and orders as to procedure and 
for carrying this Act into force and e£fect, and to amend the same from time to 
time ((30). Independently of statute, courts have an inherent power to prescribe 
such rules as may be necessary to give legislative acts force and e£fect (Havemeyer 
V. Ingersoii, 12 Abb. Pr. N. S. [N. Y.] 301; St^der v. Bauchman, 8 S. ft R. [Pa.] 
336; Angel V. Plume., 73 III. 412; Fullerion v. U. S. Bank^ i Peters, 604; Hill v. 
Barney, 18 N. H. 607; Thompson v. Pershing, 86 Ind, 303; Texas Land Co. v. 
fVil/iams, 48 Tex. 602. See also 8 Am. & Eng. Ency. Law [2 Sed.]. 29). It may 
be questionable, however, whether this independent power is incident to courts of 
bankruptcy. A bankruptcy Act differs from all other Acts in that it is circum- 
scribed by the constitutionsd requirement of uniform operation. Did each court 
possess the power of formulating rules to give the Act force and effect, the want of 
uniform operation might be as apparent as the variance of the rules. This fact 
seems to have been recognized in delegating to the Supreme Court the power to 
provide such rules. Such delegation of power undoubtedly deprives the Dis- 
trict Courts of all authority touching the same, except in so far as relates to vesting 
referees with jurisdiction in addition to that conferred upon them by the Act. 
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I. 

Docket.' 

The clerk shall keep a docket, in which the cases shall be 
entered and numbered in the order in which they are com- 
menced.' It shall contain a memorandum of the filing of the 
petition and of the action of the court thereon, of the reference 
of the case to the referee, and of the transmission by him to 
the clerk of his certified record of the proceedings, with the 
dates thereof, and a memorandum of all proceedings in the 
case except those duly entered on the referee's certified record 
aforesaid.' The docket shall be arranged in a manner conven- 
ient for reference, and shall at all times be open to public 
inspection. 

n. 

Piling of Papers.^ 

The clerk or the referee shall indorse on each paper filed 
with him the day and hour of filing, and a brief statement of its 
character. 



This authority does not arise, however, from the inherent power of the court to 
provide rules, but inferentially from the Act itself (i38/i[4]). In any event, the 
inherent authority of courts to formulate rules must be distinguished from the 
legislative power to enact laws. Rules can only provide for the execution of laws; 
they can neither add to nor detract from statutory provisions, or impair rights 
arising from such provisions or from common law principles (Atlantic Express Co. 
V, Wilmington^ 32 Am. St. Rep. 805; Patterson v, Winn, 5 Peters, 233; Gray v. 
Chicago, I Woolworth, 63; Ward v. Chamber lin, 2 Blackf. [U. S.] 437: Saylor v. 
Taylor, 77 Fed. 476; Fishtr v. Bank, 73 111. 34; Gormerly v. McGlynn^ 84 N. Y. 284; 
in re Glaser, 2 Ben. 180; s. c. i B. R. 236; The Illinois, i Brown, 13). 

^For analogous provisions, see Rule I, 1867. 

* Under the present Act, proceedings are deemed to have been commenced 
when the petition is filed (ii[io]). Under the equity practice, a suit is not pend- 
ing until the subpoena is returned served and executed (U. S. Eq. Rule XVI). 

*The docket shall also contain the name with the place of business of an at- 
torney who appears in behalf of any party (Rule IV), and it must show that the pe- 
tition was filed in duplicate as required by the statute (In re Dupree [D. C], 99 
Fed. Rep. 28). See also {{29^(3), 39(7), 42 as to the referee's records, and {{39(6, 
8), 49 as to the accounts and papers of the trustee. 

^For analogous provisions, see Rule I, 1867. 

After a case has been referred to the referee, papers therein may be filed with 
either the clerk or referee (Rule XX). 
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m. 

Process.* 

All process, summons and subpoenas shall issue out of the 
court, under the seal thereof, and be tested by the clerk; and 
blanks, with the signature of the clerk and seal of the court, 
may, upon application, be furnished to the referees. 

IV. 

Conduct of Proceedings.' 

Proceedings in bankruptcy may be conducted by the bank- 
rupt in person in his own behalf,' or by a petitioning or oppos- 
ing creditor; but a creditor will only be allowed to manage 
before the court his individual interest. Every party may 
appear and conduct the proceedings by attorney, who shall be 
an attorney or counselor authorized to practice in the circuit or 
district court.* The name of the attorney or counselor, with 
his place of business, shall be entered upon the docket, with 
the date of the entry. All papers or proceedings offered by an 
attorney to be filed shall be indorsed as above required, and 
orders granted on motion shall contain the name of the party 
or attorney making the motion. Notices and orders which are 
not, by the act or by these general orders, required to be 
served on the party personally may be served upon his attor- 
ney.' 

V. 

Frame of Petitions.® 
All petitions and the schedules filed therewith shall be 



^For analogous provisions, see Rule II, 1867. See also liSa and U. S. £q. 
Rnles VII, XI, XVI as to the service of process. 

*For analogous provisions, see Rule III, 1867. ^^so {64^(3) as to allowance 
of attorney fee. 

*As to who may become bankrupts, see $24, 5; relative to process, pleadings 
and adjudications. {18; and as to who may file and dismiss petitions, {59. 

^ Since each U.S. Court has separate rules of its own relative to the admission 
of attorneys, one must have been admitted to practice in the particular district 
where the bankruptcy proceedings are pending before he is entitled to appear 
therein. The admission is generally on motion, though the precise requirements 
must be sought in the rules of the various districts. 

"See {58 touching notice to creditors; Rule XXIII as to recitation of 
notices in referee's orders; and £q. Rule IV as to notice of motions, rules, orders 
and other proceedings. 

*For analogous provisions, see Rule XIV, 1867. See also Form i for debtor's 
petition, Form 2 for partnership petition, and Form 3 for creditor's petition. 
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printed or written out plainly/ without abbreviation or inter- 
lineation, except where such abbreviation and interlineation 
may be for the purpose of reference.' 

VI. 

Petitions in Different Districts.' 

In case two or more petitions shall be filed against the same 
individual in different districts, the first hearing shall be had 
in the district in which the debtor has his domicile, and the 
petition may be amended by inserting an allegation of an act of 
bankruptcy committed at an earlier date than that first alleged, 
if such earlier act is charged in either of the other petitions; 
and in case of two or more petitions against the same partner- 
ship in different courts, each having jurisdiction over the case, 
the petition first filed shall be first heard, and may be amended 
by the insertion of an allegation of an earlier act of bankruptcy 
than that first alleged, if such earlier act is charged in either of 
the other petitions; and, in either case, the proceedings upon 
the other petitions may be stayed until an adjudication is made 
upon the petition first heard; and the court which makes the 
first adjudication of bankruptcy shall retain jurisdiction over 
all proceedings therein until the same shall be closed.^ In case 
two or more petitions shall be filed in different districts by 
different members of the same partnership for an adjudication 
of the bankruptcy of said partnership, the court in which the 
petition is first filed, having jurisdiction, shall take and retain 
jurisdiction over all proceedings in such bankruptcy until the 
same shall be closed; and if such petitions shall be filed in the 
same district, action shall be first had upon the one first filed.' 
But the court so retaining jurisdiction shall, if satisfied that it 
is for the greatest convenience of parties in interest that 
another of said courts should proceed with the cases, order 
them to be transferred to that court.' 

^An illegible petition will not be filed {Anonymous, i B. R. 215). 

*Dots or ditto marks cannot be used for the purpose of indicating anything 
necessary to be stated [In re Ome, i Ben. 420; s. c. i B. R. 79). 

*For analogous provisions, see Rule XVI, 1867. 

^As to the jurisdiction of courts to adjudge persons bankrupt, see {2(1). 

"As to the court's jurisdiction over partners, see {5. 

*As to the transfer of cases, see {{2( 19), 32. 

The question of residence of a petitioner may be raised and determined before 
adjudication by creditors moving to set the petition aside for want of jurisdiction, 
the residence or domicile of petitioner being in another district (In re Waxelbaum 
[D. C], 98 Fed. Rep. 589). It is not necessary that one should reside in the 
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VIL 

Priority of Petitions/ 

Whenever two or more petitions shall be filed by creditors 
aguinst a common debtor, allegjing* separate acts of bankruptcy 
committed by said debtor on different days within four months 
prior to the filing of said petitions, and the debtor shall appear 
and show cause against an adjudication of bankruptcy against 
him on the petitions, that petition shall be first heard and tried 
which alleges the commission of the earliest act of bankruptcy; 
and in case the several acts of bankruptcy are alleged in the 
different petitions to have been committed on the same day, the 
court before which the same are pending may order them to be 
consolidated, and proceed to a bearing as upon one petition; 
and if an adjudication of bankruptcy be made upon either peti- 
tion, or for the commission of a single act of bankruptcy, it 
shall not be necessary to proceed to a hearing upon the remain- 
ing petitions, unless proceedings be taken by the debtor for 
the purpose of causing such adjudication to be annulled or 
vacated. 

vm. 

Proceedings in Partnership Cases*' 

Any member of a partnership, who refuses to join in a 
petition to have the partnership declared bankrupt, shall be 
entitled to resist the prayer of the petition in the same man- 
ner as if the petition had been filed by a creditor of the part- 
nership, and notice of the filing of the petition shall be given to 
him in the same manner as provided by law and by these rules 
in the case of a debtor petitioned against; and he shall have the 
right to appear at the time fixed by the court for the hearing of 
the petition, and to make proof, if he can, that the partnership 
is not insolvent or has not committed an act of bankruptcy, and 
to make all defences which any debtor proceeded against is en- 
titled to take by the provisions of the act;' and in case an adju- 

di^trict actaaUy. dariog the greater portion of six months. He may be away from 
there if such absence does not work an abaLdonment within the meaning of the 
common law {/n re Williams [D. C], 99 Fed Rep. 544). 

^For analogous provisions, see Rule XV, 1867. 

*For anaiogoas provisions, see Rule XVIII, 1867. See also Form 2 for part- 
nership petition. 

*As to Acts of Bankruptcy, see 23; as to proceedings involving partners or part- 
nerships in bankruptcy, {5; as to process, pleadings and adjudications, {18, and 
U. S £q. Rales VII-XVl relative to the issuance and service of process. 

11 
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dication of bankruptcy is made upon the petition, such partner 
shall be required to file a schedule of his debts and an inventory 
of his property in the same manner as is required by the act in 
cases of debtors ag'ainst whom adjudication of bankruptcy shall 
be made.' 

IX. 

Schedule in Involuntary Bankruptcy.' 

In all cases of involuntary bankruptcy in which the bank- 
rupt is absent or can not be found, it shall be the duty of the 
petitioning' creditor to file, within five days after the date of the 
adjudication, a schedule giving* the names and places of resi- 
dence of all the creditors of the bankrupt, according* to the best 
information of the petitioning* creditor. If the debtor is found, 
and is served with notice to furnish a schedule of his creditors 
and fails to do so, the petitioning* creditor may apply for an 
attachment ag'ainst the debtor, or may himself furnish such 
schedule as aforesaid. 

X. 

Indemnity for Expenses.' 

Before incurring* any expense in publishing* or mailing notices, 
or in travelling, or in procuring the attendance of witnesses, or 
in perpetuating testimony, the clerk, marshal or referee may 
require 'from the bankrupt or other person in whose behalf the 
duty is to be performed, indemnity for such expense. Money 
advanced for this purpose by the bankrupt or other person shall 
be repaid him out of the estate as part of the cost of adminis- 
tering the same. 

^As to the duty of the bankrupt to file schedules, see {7(8); as to the referee*! 
duty in that behilf, {397(6); and as to that of patttioainit creditors, Rule IX. 

* There was no analogous rule under former Acts. See also the preceding rule 
and notes. 

*For analogous provisions, see Rule XXIX. 1867. See also Rule XXXV as to 
compensation of officers; {5a relative to the compensation of clerks and marshals, 
and {62 as to expenses of administering estates. "All notices shall be given by 
the referee unless otherwise ordered by the judge*' ({58^). 

Although t^e question has not yet arisen, it is sife to say that indemnity can* 
not be exacted for extra compensation to expert witnesses, for such compensation 
under {2(18) cannot be taxed as costs (/» re Carolina Cooperaf^e Co. [D. C], 96 
Fed. Rep. 604). 
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XL 

Amendments.' 

The court may allowamendments to the petition and sched- 
ules on application of the petitioner. Amendments shall be 
printed or written, sigfned and verified, like orig'inal petitions 
and schedules. If amendments are made to separate schedules, 
the same must be made separately, with proper references. In 
the application for leave to amend, the petitioner shall state the 
cause of the error in the paper originally filed. 

XII. 
Duties of Referee.' 

1. The order referring- a case to a referee shall name a day 
upon which the bankrupt shall attend before the referee; and 
from that day the bankrupt shall be subject to the orders of the 
court in all matters relating to his bankruptcy,' and may receive 
from the referee a protection against arrest,* to continue until 
the final adjudication on his application for a discharge, unless 
suspended or vacated by order of the court. A copy of the 
order shall forthwith be sent by mail to the referee, or be deliv- 
ered to him personally by the clerk or other officer of the 
court. And thereafter all the proceedings, except such as are 
required by the act or by these general orders to be had before 
the judge, shall be had before the referee. 

2« The time when and the place where the referees shall 
act upon the matters arising under the several cases referred 

^For analogous provisions, see Rule XIV, 1867. See also {59 relative to the 
filing and dismissal of petitions, and 839^(2) as to the referee's duty to examine 
all schedules and cause such as are incomplete or defective to be amended. To 
prevent a dismissal of a petition, the court will allow the same to be amended 
when necessary (/» re Nelson [D. C ], 98 Fed. Rep 76). 

*For analogous provisions, see Rules IV. V. 1867. As to the references of 
cases to the referee, see {{18/ and ^, 22a, and Forms 14 and 15 relative thereto. 
See also {38 as to the referee's jurisdiction, and {{39 and 55 as to his duties. 

*As to the duty of the bankrupt to comply with all lawful orders of the court, 
•ee J7(2). 

^As to the protection of a bankrupt from arrest, and his detention for exami- 
nation, see 29; and as to his re\ease from imprisonment, Rule XXX. The time 
during which a bankrupt shall be exempt from arrest is extended by this rule to 
the whole period of time during which bis performance of the duties imposed by 
the Act may be ordered — that is, until final adjudication on his application for 
discharfce. or until the time limited for such application has expired {In re 
Lewensohn [D. C], 99 Fed. Rep. 73). 
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to them shall be fixed by special order of the judgfe, or bj the 
referee; and at such times and places the referees may perform 
the duties which they are empowered by the act to perform.' 

3. Applications for a discharge,' or for the approval of a com- 
position,* or for an injunction to stay proceeding's of a court or 
officer of the United States or of a State, shall be heard and 
decided by the judge. But he may refer such an application, 
or any specified issue arising thereon, to the referee to ascertain 
and report the facts. 

xm. 

Appointment and Removal of Trustee.^ 

The appointment of a trustee by the creditors shall be 
subject to be approved or disapproved b^ the referee or by the 
judge; and he shall be removable by the judge only. 

XIV. 

No Official or General Trustee.* 

No official trustee shall be appointed by the court, nor any 
general trustee to act in classes of cases. 

XV. 

Trustee not Appointed in Certain Cases/ 

If the schedule of a voluntary bankrupt discloses no assets, 
and if no creditor appears at the first meeting, the court may, 
by order setting out the facts, direct that no trustee be ap- 
pointed; but at any time thereafter a trustee may be appointed, 
if the court shall deem it desirable.^ If no trustee is appointed 
as aforesaid, the court may order that no meeting of the cred- 
itors other than the first meeting shall be called. 

^See {55 relative to the time and place of creditors' meetiags. 

*Thi9 application is to be beard by the judge ((14^). 

*See {12^ as to when the judge will confirm the composition. 

«For analogous provisions, see Act of 1867. 2{i3, 18; R. S {{5034. 5039. 
Relative to the appointment of trustees, see {(2(17), 44, 45. Also Forms 22, 
23 relative thereto. 

*For analogous provisions, see Rule IX. 1867, as amended in 1874. 

*This rule is new. See Form 27 relative thereto. Also Rule XIII as to 
the appointment and removal of trustees. 

v/if re Smith [D. C], 93 Fed. Rep. 791. 
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XVI. 

Notice to Trustee of his Appointment.* 

It shall he the duty of the referee, immediately upon the ap- 
pointment and approval of the trustee, to notify him in person 
or hy mail of his appointment; and the notice shall require the 
trustee forthwith to notify the referee of his acceptance or 
rejection of the trust, and shall contain a statement of the penal 
sum of the trustee's hond.' 

xvn. 

Duties of Trustee.' 

The trustee shall, immediately upon entering* upon his duties, 
prepare a complete inventory of all the property of the hankrupt 
that comes into his possession. The trustee shall make report 
to the court, within twenty days after receiving the notice of his 
appointment, of the articles set off to the hankrupt hy him, 
according to the provisions of the forty-seventh section of the 
act, with the estimated value of each article, and any creditor 
may take exceptions to the determination of the trustee within 
twenty days after the filing* of the report. The referee may 
-require the exceptions to he argued before him, and shall certify 
them to the court for final determination at the request of either 
party. In case the trustee shall neglect to file any report or 
statement which it is made his duty to file or make by the act, 
or hy any general order in bankruptcy, within five days after 
the same shall be due, it shall be the duty of the referee to make 
an order requiring the trustee to show cause before the judge, 
at a time specified in the order why he should not he removed 
from office. The referee shall cause a copy of the order to be 
served upon the trustee at least seven days before the time fixed 
for the hearing, and proof of the service thereof to he delivered 

^For analogous provisions, see Rale IX. 1867. See also Form 24 relative 
thereto. 

*See {50 relative to bonds of the referees and trustees. Also Form 25, 
Bond of Trustee, and Form 26, Order approving Trustee's Bond. 

*For analogous provisions, see RuleXIX. 1867. As to the dutiesof the trustee, 
>M ii47- 70^' ^^^ ^^ to his appointment. Rule XIII. 

If there is property of the binkrupt in the hands of a receiver appointed by a 
State court at the time of adjudication, the trnstee, when appointed, should inter- 
vene to protect the interests of the general creditors, and to enable him so to do, 
the bankruptcy court will stay further proce»*dings in the State court for a reason- 
able length of time (/m re Klein [D. C], 97 Fed. Rep. 31). 
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to the clerk. All accounts of trustees shall be referred as of 
course to the referee for audit, unless otherwise speciallj 
ordered by the court 

xvnL 

Sale of Property.* 

1. All sales shall be by public auction unless otherwise 
ordered by the court. 

2. Upon application to the court, and for good cause shown, 
the trustee may be authorized to sell any specified portion of the 
bankrupt's estate at private sale; in which case he shall keep an 
accurate account of each article sold, and the price received 
therefor, and to whom sold; which account he shall file at once 
with the referee. 

3. Upon petition by a bankrupt, creditor, receiver or trustee^ 
setting forth that a part or the whole of the bankrupt's estate is 
perishable, the nature and location of such perishable estate, 
and that there will be loss if the same is not sold immediately, 
the court, if satisfied of the facts stated and that the sale is re- 
quired in the interest of the estate, ma^ order the same to be 
sold, with or without notice to the creditors,' and the proceeds 
to be deposited in court.* 

XIX. 

Accounts of Marshal.* 

The marshal shall make return, under oath, of his actual and 
necessary expenses in the service of every warrant addressed 

^For aoalogoQS provisions, see Rules XXI. XXII, 1867. See also {70^ as to 
the sale of property by the trustee, and Forms 42. 44. 45. 46 relative thereto. 

*The provision in this paragraph that sales may be made without notice to the 
creditors is in derogation of the statute which declares that creditors shall have at 
least ten days notice of all proposed sales of property ({58//[4]). 

*A receiver appointed pending the election and qualiBcation of a trustee may 
be ordered to sell the bankrupt's property when that course seems necessary {/n re 
Becker [D. C ]. 98 Fed. Rep. 407). 

«For analogous provisions, see Rule XII, 1867: as to the marshal's compensa- 
tion, {52^, and Rule X as to his right to demand indemnity. See also {2(3. 5) as 
to the right of the court to appoint receivers and marshals to take charge of the 
bankrupt's property and conduct his business. A deputy marshal, appointed to 
take charge of the bankrupt's property, may hire a competent person for watch- 
man and charge $1.00 a day for the watct man's services. Such deputy will be 
allowed as compensation $2.50 a day with his actual and necessary expenses, but 
not including the cost of his board and lodging (/n re Scott // al [D. C.]. 99 Fed. 
Rep. 404). 
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to him, and for custody of property, and other services, and 
other actual and necessary expenses paid by him, with vouchers 
therefor whenever practicable,' and also with a statement that 
the amounts charged by him are just and reasonable. 

XX. 

Papers Filed after Reference.' 

Proofs of claims and other papers filed subsequently to the 
reference, except such as call for action by the judge, may be 
filed either with the referee or with the clerk. 

XXL 
Proof of Debts.' 

1. Depositions to prove claims against a bankrupt's estate 
shall be correctly entitled in the court and in the cause. When 
made to prove a debt due to a partnership, it must appear on 
oath that the deponent is a member of the partnership; when 
made by an agent, the reason the deposition is not made by the 
claimant in person must be stated; and when made to prove a 
debt due to a corporation, the deposition shall be made by the 
treasurer, or, if the corporation has no treasurer, by the o£Scer 
whose duties most nearly correspond to those of treasurer. 
Depositions to prove debts existing in open account shall state 
when the debt became or will become due; and if it consists of 
items maturing at different dates the average due date shall be 
stated, in default of which it shall not be necessary to compute 
interest upon it. All such depositions shall contain an averment 
that no note has been received for such account, nor any judg- 
ment rendered thereon. Proofs of debt received by any trustee 
shall be delivered to the referee to whom the cause is referred.* 

2. Any creditor may file with the referee a request that all 
notices to which he may be entitled shall be addressed to him at 
any place, to be designated by the post-office box or street 
number, as he may appoint; and thereafter, and until some other 

>Wbeo vouchers are Dot presented with bis report, the marshal should set oat 
therein the reason that makes it impracticable (In re Comztock^ 9 B. R. 88) 

*This is a new rule. As to the filing and keeping of papers and records, see 
l39«(7. 8. xo). l42^. and |5i«(3)- 

*For analogous provisions, see Rule XXXIV, 1874. 

^As to the court's jurisdiction to allow or disallow claims, see {2(2); as to proof 
and allowance of claims, {57; and as to debts which may be proved, J63. See 
also Forms 31-37 relative to proof of debts. 



160 RULES m BANKRUPTCY. 

designation shall be made by such creditor, all notices shall be 
so addressed; and in other cases notices shall by addressed as 
specified in the proof of debt.' 

3. Claims which have been assigned before proof shall be 
supported by a deposition of the owner at the time of the com- 
mencement of proceedings,' setting forth the true consideration 
of the debt and that it is entirely unsecured, or if secured, the 
security, as is required in proving secured claims.' Upon the 
filing of satisfactory proof of the assignment of a claim proved 
and entered on the referee^s docket, the referee shall immedi- 
ately give notice by mail to the original claimant of the filing of 
such proof of assignment; and, if no objection be entered within 
ten days, or within further time allowed by the referee, he shall 
make an order subrogating the assignee to the original claimant 
If objection be made, he shall proceed to hear and determine the 
matter. 

4. The claims of persons contingently liable for the bank- 
rupt may be proved in the name of the creditor when known by 
the party contingently liable. When the name of the creditor 
is unknown, such claim may be proved in the name of the party 
contingently liable; but no dividend shall be paid upon such 
claim, except upon satisfactory proof that it will diminish fro 
tanto the original debt.* 

6. The execution of any letter of attorney to represent a 
creditor, or of an assignment of claim after proof, may be proved 
or acknowledged before a referee, or a United States commis- 
sioner, or a notary public' When executed on behalf of a 
partnership or of a corporation, the person executing the 
instrument shall make oath that he is a member of the partner- 
ship, or a duly authorized officer of the corporation on whose 

^See {58 as to the notices to which creditors are entitled. 

* ' 'Commencement of proceedings*' means the date when the petition was filed 
(«i[io]). 

*As to set-offs and connter-claims, see {58. 

^As to proof and allowance of claims, see {57, and especially {571 as to when a 
surety for the bankrupt may prove a claim if the principal creditor fails or neglects 
so to do. 

"As to the persons before whom oaths required by the Act may be taken, see 
{20. 

Rule XXXIV. 1874, the one analogous to that under consideration, provided 
that the power of attorney might be acknowledged before a Register in bankruptcy 
or a U. S. Circuit Court Commissioner. It did not provide that the same might 
be acknowledged before a notary public. In construing that rule, it was held in 
one case that the oath or acknowledgment might be takea before others than those 
mentioned {In re Butterfield, 14 B. R. 195), and in another that it might not be so 
taken (In re Chrisiiey, 10 B. R. 268). 
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behalf he acts. When the person executing^ is not personally 
known to the officer taking- the proof or acknowledgment, his 
identity shall be established by satisfactory proof. 

6. When the trustee or any creditor shall desire the re- 
examination of any claim filed against the bankrupt's estate, he 
may apply by petition to the referee to whom the case is referred 
for an order for such re-examination, and thereupon the 
referee shall make an order fixing a time for hearing the 
petition, of which due notice shall be given by mail addressed 
to the creditor. At the time appointed the referee shall take 
the examination of the creditor, and of any witnesses that may 
be called by either party, and if it shall appear from such exam- 
ination that the claim ought to be expunged or diminished, the 
referee may order accordingly.' 

xxn. 

Taking of Testimony.' 

The examination of witnesses before the referee may be 
conducted by the party in person or by his counsel or attorney, 
and the witnesses shall be subject to examination and cross- 
examination, which shall be had in conformity with the mode 
now adopted in courts of law. A deposition taken upon an exam- 
ination before a referee shall be taken down in writing by him, 
or under his direction, in the form of narrative, unless he 
determines that the examination shall be by question and 
answer. When completed it shall be read over to the witness 
and signed by him in the presence of the referee. The referee 
shall note upon the deposition any question objected to, with 
his decision thereon; and the court shall have power to deal with 
the costs of incompetent, immaterial, or irrelevant depositions, 
or parts of them, as may be just.' 

^The provisions of this paragraph apply to claims agaiast the bankrupt at the 
time the petition was filed as distinguished from claims against the estate for 
expenses of administration (/« r^ Reliance Storage A Warehouse Co. [D. C], 
loo Fed Rep. 619). Ths pirty seeking the re-examin ition has the burden of 

Eroof »s to the facts set out in his petition (Candv v. AfcLear, 13 B. R. 22: in re 
[oward [D. C] 100 Fed. Rep 630. See also Xi'jk and notes thereto). He m%y 
examine the creditor in whose favor the allowance has been raide (//f re Rohinstin^ 
14 B. R 130). and if such creditor fails to apoear when ordered, the court sh mid 
vacate the allowance and expunge his proof of claim (/« re Louni, 11 B. R. 315). 
See also Forms 38 and 39 relating to re-examination of claims. 

* For analogous provisions, see Rule X. 1867. As to evidence in bankruptcy 
proceedings, see {21. and as to the jurisdiction of referees. {38. 

*See {2(18) relative to the taxation of costs; and {64^(3) as to witness and attor- 
ney fees allowed and given priority as expenses of administering the estate. 
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xxm. 

Orders of Referee.' 

In all orders made by a referee, it shall be recited, according- 
as the fact may be, that notice was given and the manner 
thereof; or that the order was made by consent; or that no 
adverse interest was represented at the hearing; or that the 
order was made after hearing- adverse interests, 

XXIV. 

Transmission of Proved Claims to Clerk.' 

The referee shall forthwith transmit to the clerk a list of the 
claims proved against an estate, with the names and addresses 
of the proving creditors. 

XXV. 

Special Meeting of Creditors.' 

Whenever, by reason of a vacancy in the office of trustee, or 
for any other cause, it becomes necessary to call a special 
meeting of the creditors in order to carr^ out the purposes of 
the act, the court may call such a meeting, specifying in the 
notice the purpose for which it is called. 

XXVI. 

Accounts of Referee.* 

Every referee shall keep an accurate account of his traveling 
and incidental expenses, and of those of any clerk or other 
officer attending him in the performance of his duties in any case 
which may be referred to him; and shall make return of the 
same under oath to the judge, with proper vouchers when 
vouchers can be procured, on the first Tuesday in each month. 

^For analogous provisions, see Rule VIII. 1867. 

*For analogous provisions, see Rule XI, 1867. 

*This rule is new. As to appointment of trustees, see {44; and as to meetings 
of creditors. {55. 

^ For analogous provisions, see Rule XII, 1867. See Rule X. ante, as to the 
right of the referee to demand indemnitv for expenses; Rule XXXV(2) as to the 
allowance of expenses by the judge; and {40 as to compensation to be received 
by him. 



RULES IN BANKRUPTCY. 168 

xxvn. 

Review by Judge. ^ 

When a bankrupt, creditor, trustee, or other person shall 
desire a review by the judg^e of any order made by the referee, 
he shall file with the referee his petition therefor, setting* out 
the error complained of; and the referee shall forthwith certify 
to the judge the question presented, a summary of the evidence 
relating thereto,'and the finding and order of the referee thereon. 

xxvm. 

Redemption of Property and Compounding of Claims.' 

Whenever it may be deemed for the benefit of the estate of a 
bankrupt to redeem and discharge any mortgage or other 
pledge, or deposit or lien, upon any property, real or personal, 
or to relieve said property from any conditional contract, and 
to tender performance of the conditions thereof, or to compound 
and settle any debts or other claims due or belonging to the 
estate of the bankrupt, the trustee, or the bankrupt, or any 
creditor who has proved his debt, may file his petition therefor; 
and thereupon the court shall appoint a suitable time and place 
for the hearing thereof, notice of which shall be given as the 
court shall direct, so that all creditors and other persons inter- 
ested may appear and show cause, if any they have, why an 
order should not be passed by the court upon the petition 
authorizing such act on the part of the trustee. 

^For analogous provisions, see Rale VIII, 1874. See also {38a which provides 
that aU actions of the referee are subject to review by the judge. That section or 
this rule does not authorize a general review of the proceedings before the referee, 
or of rulings not directly affecting an order. Specific questions arising in proceed- 
ings are to be presented on certificate of the referee, or, in case of orders 
entered, on petition for review [/n re Kelly Dry-Goods Co. [D. C], 102 Fed. 
Rep. 747). In applying for the review, the rule must be complied with as it is 
mandatory, and no exception will be considered which is not in accordance there- 
with {In re Scott ei al. [D. C ]. 99 Fed. Rep. 404). 

*Tbis provision relating to a "summary of the evidence*' must be construed in 
oonufction with (39^(5). which unquestionably provides that the referee's report 
shall embody all the evidence unless the sul»tance of it can be agreed upoo 
between the parties. 

See Form 56 for referee's certificate to the judge on proceedings certified for 
review. 

*For analogous provisions, see Rule XVII, 1867. See also {2(7) as to the juris- 
diction of the bankruptcy court to cause estates to be collected, reduced to money 
and distributed; {27 relative to compromises; Rule XXXIII as to arbitration: {67 
as to liens; and Form 43 for petition and order for redemption of property from 
liens. 
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XXIX. 

Payment of Moneys Deposited.' 

No moneys deposited as required by the act shall be drawn 
from the depository unless by check or warrant, sig-ned by the 
clerk of the court, or by a trustee, and countersig-ned by the 
judg'e of the court, or by a referee designated for that purpose, 
or by the clerk or his assistant under an order made by the 
judge, stating the date, the sum, and the account for which it 
IS drawn; and an entry of the substance of such check or war» 
rant, with the date thereof, the sum drawn for, and the account 
for which it is drawn, shall be forthwith made in a book kept 
for that purpose by the trustee or his clerk; and all checks and 
drafts shall be entered in the order of time in which they are 
drawn, and shall be numbered in the case of each estate. A 
copy of this general order shall be furnished to the depository, 
and also the name of any referee or clerk authorized to counter- 
sign said checks. 

Imprisoned Debtor.' 

If, at the time of preferring* his petition, the debtor shall be 
imprisoned, the court, upon application, may order him to be 
produced upon habeas corpus^ by the jailor or any officer in 
whose custody he may be, before the referee, for the purpose 
of testifying in any matter relating to his bankruptcy; and, if 
committed after the filing" of his petition upon process in any 
civil action founded upon a claim provable in bankruptcy, the 
court may, upon like application, discharge him from such 
imprisonment. If the petitioner, during the pendency of the 
proceedings in bankruptcy, be arrested or imprisoned upon 
process in any civil action, the district court, upon his applica- 
tion, may issue a writ of habeas corpus to bring him before the 
court to ascertain whether such process has been issued for the 
collection of any claim provable in bankruptcy, and if so 
provable he shall be discharged;' if not, he shall be remanded to 

'For analof(oas provisions, see Rale XXVII. 1867. S^ also {47^(3 4) as to the 
trustee's duty in depositing and disbursing moneys, and {6x as to depositories for 
money. 

* For analogous provisions, see Rule XXVII, 1867. See also Rule 12(1) as to 
the power of the referee to protect bankrupts from arrest. 

*See {9 as to protection and detention of bankrupts. The first paraeraph of 
that Feet ion, subdivision two. provides that a bankrupt shall not be exempt from 
arrest upon civil process when issued from a State court upon a debt or claim 
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the custody in which he may lawfully be. Before granting the 
order for discharge the court shall cause notice to be served 
upon the creditor or his attorney, so as to give him an oppor- 
tunity of appearing and being heard before the granting of 
the order. 

XXXI. 

Petition for Discharge.' 

The petition of a bankrupt for a discharge shall state con- 
cisely, in accordance with the provisions of the act and the 
orders of the court, the proceedings in the case and the acts 
of the bankrupt. 

from which the baokrapt would Dot be released by a discharge in bankraptcy. 
This rules provides that the bankrupt may be released from imprisonmeat if 
arrested upon a claim provable in bankruptcy. Such claims or debts are 6xed 
liabilities, as court costs, open accounts or claims arisins from express or implied 
contracts, provable debts reduced to judgment after the filing of the petition, and 
claims liquidated under direction of the court ({63) If any of the debts so prov- 
able be a tax levied by the United States, the State county, district, or munici- 
pality in which the bankrupt resides — if it be a judgment in an action for fraud, 
obtaininic property by false representations, or for wilful and malicious injuries to 
the pers m or property of another — if it t)e a debt not duly scheduled which the 
creditor had no opportunity to prove— or if it be a debt created by fraud, embez- 
zlement misappropriation, or defalcation while acting as an oflBcer or in a fiduciary 
cap city, the discbarge in bankruptcy will not release the bankrupt therefrom ({17). 
As to tliese debts from which the bankrupt will not be released by a discharge he 
may be arrested on civil process, and the court has no jurisdiction, in view of {9, 
to discharge him from such arrest or imprisonment. The provisions in the rule 
under consideration, so far as they relate to the discharge from an arrest or 
imprisonment founded on a debt from which he would not be released by a dis- 
charge, are not within the power conferred upon the Supreme court by {30. They 
are not "necessary rules" for carrying the Act into effect, but new legislative 
provisions, beyond the power of the judicial br;tnch of the government to bring 
into being, and are mere nuMties (/» re Robinson^ 6 Blatch. 253; s. c. 36 How Pr. 
276; in re iJ laser ^ x B. R 336; s. c 2 Ben x8o; in re Patterson^ 2 Ben. 155; s. c. 
I B R. 307; m re Hoy si, 2 B R. 171; tif r^ KimbnU^ 6 Blatch. 292; 8. c 2 Ben. 
554; so 2 B. R. 204: in re IVkiiehouse, z Lowell. 429; s. c 4 B R 63; in re G. 
fV. Kimb-ll, 2 Ben 38; s. c. x B. R 193; in re Migel, 2 B R 481; in re Seymour, 
X Ben 348; 8. c. I B R. 29; in re li'iliiams, 6 Biss 233: a. c. xi B. R. 145). 
Although this rule, therefore, attempts to authorize ihe iMuikrupt's release if the 
claim is one provable in bankruptcy, it must yield to the more restricted provi- 
sions of {9 in so far as it conflicts therewith (In re Baker [D. C], 96 Fed. Rep. 

954). 

*This rul^ is new. See {14 as to when discharges are granted, and Form 57 
for the petition to t>e filed in applying therefor. 

The referee should take such steps as the statute requires on applications for 
dischnrges referred to him (Mahoney <-/ <?/. v. Ward [D. C ]. xoo Fed. Rep. 278). 
His authority is not limited simply to taking and reporting evidence that may 
be adduced but he should also report findings and recommendations {In re Kaiser 
[D. C], 99 Fe<l' R«P- 689). 
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xxxn. 

Opposition to Discharge or Composition.' 

A creditor opposing the application of a bankrupt for his 
discharge, or for the confirmation of a composition, shall enter 
his appearance' in opposition thereto on the day when the cred- 
itors are required to show cause, and shall file a specification 
in writing of the grounds of his opposition within ten days 
thereafter, unless the time shall be enlarged by special order 
of the judge.* 

xxxm. 

Arbitration.* 

Whenever a trustee shall make application to the court for 
authority to submit a controversy arising in the settlement of 
a demand against a bankrupt's estate, or for a debt due to it, 
to the determination of arbitrators, or for authority to compound 
and settle such controversy by agreement with the other party, 
the application shall clearly and distinctly set forth the subject- 
matter of the controversy, and the reasons why the trustee 
thinks it proper and most for the interest of the estate that the 
controversy should be settled by arbitration or otherwise. 

XXXIV. 

Costs in Contested Adjudications.* 

In cases of involuntary bankruptcy, when the debtor resists 
an adjudication, and the court, after hearing, adjudges the 

'For analogous provisions, see Rule XXIV, 1867. See Form 58. Also {i2r 
and {14^ relative to the bearing of specifications in opposition to confirmation or 
discbarge, and {58^(2) relative to tbe notice to wbich creditors are entitled. 

*Tbe appearance may be in person or by attorney (Rule IV). 

* Under this Rule, where appearances are entered to oppose a discbarge, bat 
specifications are not filed within ten days, it is discretionary with the court to 
permit tbem to be thereafter filed (/if re Price [D. C], 96 Fed. Rep. 6zt; s. c. z 
N. B. News, 432). 

A specification in opposition to a bankrupt*s application for a discharge on the 
ground of having concealed property from his trustee is fatally defective if it fails 
to allege that the offense was committed "knowingly and fraudulently*', or to 
charge any of the essential facts necessary to show the commission of the offense, 
though these need not be pleaded with the technical certainty required in an 
indictment (/n re Kaiser [D. C ], 99 Fed. Rep. 689). 

^For analogous provisions, see Rule XX, 1867. As to arbitration of controver* 
lies, see {26: as to compromises. {27; as to redemption of property and compound- 
ing claims, Rule XXVIII; and as to the notice to which creditors are entitled. {58. 

*For analogous provisions, see Rule XXXI, 1867. As to the jurisdiction of 
bankruptcy courts to tax costs and render judgments therefor, see (2(18); as to 
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debtor a bankrupt, the petitioning creditor shall recover, and 
be paid out of the estate, the same costs that are allowed to a 
party recovering' in a suit in equity; and if the petition is dis- 
missed, the debtor shall recover like costs against the petitioner. 

XXXV. 

Compensation of Clerks, Referees and Trustees.' 

1. The fees allowed by the act to clerks shall be in full 
compensation for all services performed by them in regard 
to filing petitions or other papers required by the act to be 
filed with them, or in certifying or delivering papers or copies 
of records to referees or other officers, or in receiving or pay- 
ing out money; but shall not include copies furnished to other 
persons, or expenses necessarily incurred in publishing or 
mailing notices or other papers.' 

2. The compensation of referees, prescribed by the act, 
shall be in full compensation for all services performed by them 
under the act, or under these general orders; but shall not 
include expenses necessarily incurred by them in publishing 
or mailing notices, in traveling, or in perpetuating testimony, 
or other expenses necessarily incurred in the performance of 
their duties under the act and allowed by special order of the 
judge.' 

3. The compensation allowed to trustees by the act shall be 
in full compensation for the services performed by them; but 
shall not include expenses necessarily incurred in the perform- 
ance of their duties and allowed upon the settlement of their 
accounts.* 

4. In any case in which the fees of the clerk, referee and 
trustee are not required by the act to be paid by a debtor 
before filing his petition to be adjudged a bankrupt, the judge, 
at any time during the pendency of the proceedings in bank- 
ruptcy, may order those fees to be paid out of the estate; or 

costs against creditor on seizing debtor's property, when petition is dismissed, {3/; 
as to attorney fee taxable as part of costs of administration, {64^(3). 

This rule is evidently intended to govern the allowance of costs in ordinary 
involuntary proceedmgs. The allowance of counsel fees in addition to costs can 
only be allowed by express statutory provisions, and are not warranted by this 
rule (/if re Ghiglione [D. C], i N. B News, 351; s. c. 93 Fed. Rep. 186). 

^This rule is new. As to the right of officers to demand indemnity, see Rule X. 

*As to the compensation of clerks, see {520. Also {5i<i(2) as to the clerk's duty 
to collect official fees. 

*As to the compensation of referees, see {40. 

^As to the compensation of trustees, see {48. 
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may, after notice to the bankrupt, and satisfactory proof that 
he then has or can obtain the money with which to pay those 
fees, order him to pay them within a time specified, and, if he 
fails to do so, may order his petition to be dismissed.^ 

XXXVI. 
Appeals.' 

1. Appeals from a court of bankruptcy to a circuit court of 
appeals, or to the supreme court of a Territory, shall be allowed 
by a judge of the court appealed from or of the court appealed 
to, and shall be regulated, except as otherwise provided in the 
act, by the rules governing* appeals in equity in the courts of the 
United States. 

2. Appeals under the act to the Supreme Court of the United 
States from a circuit court of appeals, or from the supreme 
court of a Territory, or from the supreme court of the District 
of Columbia, or from any court of bankruptcy whatever, shall 
be taken within thirty days after the judgment or decree, and 
shall be allowed by a judge of the court appealed from, or by a 
justice of the Supreme Court of the United States. 

8. In every case in which either party is entitled by the act 
to take an appeal to the Supreme Court of the United States, the 
court from which the appeal lies shall, at or before the time of 
entering its judgment or decree, make and file a finding of the 



^By the provisions of l5ift{2), a volontary baokrapt is excused from paying the 
filing iees when his petition is accompanied by an affidavit stating that he is with- 
ont and cannot obtain the money with which to pay such fees. That provision 
cannot be rendered null by a rule of the Supreme court, as is attempted by the 
present paragraph. The Supreme court has no power to presents a rule in 
conflict with statutory provisions, and when such a rule is promulgated, it has no 
force in so far as it conflicts, and must give way to the statutory provision. 
Following that principle of statutory construction, it has been held, in construing 
the present paragraph, that a voluntary bankrupt, where the petition is accom- 
panied by the prescribed affidavit, cannot subsequenily be required to pay such 
filirg fees out of exempt property or money earned after filing the petition. 
Neitner is he required to borrow money for that purpose, nor will be be guilty of 
a false oath in making an affidavit that be cannot obtain the requisite sum, 
although it appears that friends would have advanced him the amount if requested 
(Sellers V. BeU [C. C. A ]. 94 Fed. Rep 8oz). 

{40 and this rule recognise no other compensation to the referee where there 
are no assets than the preliminary fee deposited with the clerk {/n re Langslow 
etal. [D C], 98 Fed. Hep. 869). A temporary receiver \^ entiiled to suih com- 
pensation as the court deems proper (In re Scott et al, [D. C ], 99 ted Rep. 404). 

*This rule is new. though it has some analogous features in Rule XXVI, 1867. 
As to the jurisdiction of appellate courts, see {24; and as to appeals and writs 
of error, {25. 
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facts, and its conclusions of law thereon, stated separately; and 
the record transmitted to the Supreme Court of the United 
States on such an appeal shall consist only of the pleading's, the 
judg'ment or decree, the finding* of facts, and the conclusions 
of law. 

XXXVII. 

General Provisions.^ 

In proceeding's in equity, instituted for the purpose of car- 
rying into effect the provisions of the act, or for enforcing- the 
rights and remedies given by it, the rules of equity practice 
established by the Supreme Court of the United States shall be 
followed as nearly as may be. In proceedings at law instituted 
for the same purpose, the practice and procedure in cases at 
law shall be followed as nearly as may be. But the judge may, 
by special order in any case, vary the time allowed for return of 
process, for appearance and pleading, and for taking testimony 
and publication, and may otherwise modify the rules for the 
preparation of any particular case so as to facilitate a speedy 
hearing. 

xxxvm. 

Forms. 

The several forms annexed to these general orders shall be 
observed and used, with such alterations as may be necessary 
to suit the circumstances of any particular case. 



^For analogous provisions, see Rnle XXXII, 1867. 
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[N. B. — Oaths required by the act, except upon hearing's in 
court, may be administered by referees and by officers author- 
ized to administer oaths in proceedings before the courts of 
the United States, or under the laws of the State where the 
same are to be taken. Bankrupt Act of 1898, c. 4, §20.] 

[Form No. 1.] 

Debtor's Petition.' 

To the Honorable , 

Judge of the District Court of the United States 

for the District of : 

The petition of , of , in the county of 

•, and district and State of , [siale occupation]^ 



respectfully represents: 

That he has had his principal place of business [or has 
resided, ^r has had his domicile] for the g'reater portion of six 
months next immediately preceding the filing of this petition 

at , within said judicial district;' that he owes debts which 

he is unable to pay in full; that he is willing to surrender all his 
property for the benefit of his creditors except such as is 
exempt by law, and desires to obtain the benefit of the acts of 
Congress relating to bankruptcy. 

That the schedule hereto annexed, marked A, and verified 
by your petitioner's oath, contains a full and true statement of 
all bis debts, and (so far as it is possible to ascertain) the names 
and places of residence of his creditors, and such further state- 
ments concerning said debts as are required by the provisions 
of said acts: 

That the schedule hereto annexed, marked B, and verified 
b^ your petitioner's oath, contains an accurate inventory of all 
his property, both real and personal, and such further state- 
ments concerning said property as are required by the provi- 
sions of said acts:' 

Wherefore your petitioner prays that he may be adjudged 
by the court to be a bankrupt within the purview of said 

acts. . 

■ , Attorney. 

^As to who may become bankrupts, see {4: as to who may file and dismiss 
petitions, {59; as to the Frame of Petitions, Rule V; as to making the adjudica* 
tioa or dismissing the petition. {x8^. and as to petitions filed against the same 
individual in different districts. Rule VI. 

'As to the residence or domicile of petitioner within' the district, see {2(1). 

*As to the bankrupt's duty to file schedules, see {7(8). 
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United States of America, District of , ss: 

I, , the petitioning' debtor mentioned and de- 
scribed in the foregoing' petition, do hereby make solemn oath 
that the statements contained therein are true according- to the 
best of my knowledge, information, and belief. 

, Petitioner. 

Subscribed and sworn to before me this day of , 

A. D. 19—. 



(Official character). 
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Schedule B. (6)' 



BOOKS, PAPERS, DBBDS, AND WRITINGS RELATING TO BANKRUPT S 

BUSINESS AND ESTATE.* 

The following ii a true list of all books, papera, deeds, and wrttioKs relatiDc to my trade, basi- 
dealings. estate, and effects, or any part thereof, which, at the date of this petition, are in 



my possession or under mv custody and control, or which are in the possession or custody of any 
person in trust for me. or for my use, benefit, or advantage; and also of all others which have been 
heretofore, at any time, in my possession, or under my custody or control, and which are now 
held by the parties whose names are hereinafter set forth, with the reason for their custody of 
Che same. 



Books. 



Deeds. 



Papers. 



Petitumer. 



Oath to Schedule B. 



United States of America, District of , ss: 

On this day of , A. D., 19 — , before me personally 

came , the person mentioned in and who subscribed 

to the foregoing* schedule, and who, being by me first duly sworn, 
did declare the said schedule to be a statement of all his estate, 
both real and personal, in accordance with the acts of Congress 
relating to bankruptcy. 

[ Official character, ] 



^See references to Schedule A(i). 
*A8 to the title to property, see {70. 
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Summary of Debts and Assets. 

fProm the statoments of the hankrapt in Schedules A and B ] 



Schedule A. 
•t t« 

M •« 

• 4 •« " 

Schedule A.. 
Schedule A . , 
Schedule A . , 

Schedule A . , 



Schedule B . 
Schedule B. 



* • • • 








































Schedule B. 



(I 
II 



It 

I 

• 4 



Schedule B . , 
Schedule B . , 
Schedule B., 



:iii 



& 



Taxes and debts due United States 

Taxes due States, counties, districts and municipal- 
ities 

Wages 

Other debts preferred by law 

Secured claims 

Unsecured claims 

Notes and bills which ought to be paid by other part- 
ies thereto 

Accommodation paper 



Schedule A, total 



I Real estate 

3-a Cash on hand 

3-b Bills, promissory notes, and securities 

9-c Stock in trade 

9-d Household Koods, Ac 

9-e Books, prints and pictures 

9-f Horses, cows and other animals 

8-g Carriages and other vehicles 

t>h Farming stock and implements 

t-i Shipping and shares in vessels 

t-k Machinery, tools, etc 

t-1 Patents, copyrights, and trade-marks 

3-m Other personal property 

3-a Debts due on open accounts 

3-b Stocks, negotiaole bonds, Ac 

3-c Policies of insurance 

3-d Unliquidated claims 

3-e Deposits of money in banks and elsewhere. 

4 Property in reversion, remainder, trust, Ac . 

3 Property claimed to be excepted 

6 Books, deeds, and papers 



Schedule B, total. 



To the Honor^ble- 



[FoRM No. 2.] 
Partnership Petition/ 



Judge of the District Court of the United States 

for the District of- 

The petition of respectfully represents: 



have been partners 



That your petitioners and 

under the firm name of 

of business at , in the county of 

State of , for the greater portion of the six months next 



-, having* their principal place 
, and district and 



immediately preceding the filing of this petition; that the said 
partners owe debts which they are unable to pay in full; that 
your petitioners are willing to surrender all their property for 
the benefit of their creditors, except such as is exempt by law, 
and desire to obtain the benefit of the acts of Congress relating 
to bankruptcy. 

^As to the bankruptcy of partners, see {5; as to priority of petitions. Rule VII; 
as to proceedings in partnership cases, Rule VIII; and as to involuntary petitions 
filed in different districts. Rule VI. See also {^(i) as to the question of residence 
or domicile and court's jurisdiction to adjudicate in bankruptcy. 
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That the schedule^ hereto annexed, marked A, and verified 

by oath, contains a full and true statement of all the debts 

of said partners, and, as far as possible, the names and places 
of residence of their creditors, and such further statements 
concerning said debts as are required by the provisions of 
said acts. 

That the schedule hereto annexed, marked B, verified by 

oath, contains an accurate inventory of all the property, 

real and personal, of said partners, and such further statements 
concerning" said property as are required by the provisions of 
said acts. 

And said further states that the schedule hereto 

annexed, marked C, verified by his oath, contains a full and true 
statement of all his individual debts, and, as far as possible, the 
names and places of residence of his creditors, and such further 
statements concerning- said debts as are required by the pro- 
visions of said acts; and that the schedule hereto annexed, 
marked D, verified by his oath, contains an accurate inventory 
of all his individual property, real and personal, and such fur- 
ther statements concerning said property as are required by the 
provisions of said acts. 

And said further states that the schedule hereto 

annexed, marked E, verified by his oath, contains a full and true 
statement of all his individual debts, and, as far as possible, the 
names and places of residence of his creditors, and such further 
statements concerning said debts as are required by the pro- 
visions of said acts; and that the schedule hereto annexed, 
marked F, verified by his oath, contains an accurate inventory 
of all his individual property, real and personal, and such fur- 
ther statements concerning said property as are required by 
the provisions of said acts. 

And said further states that the schedule hereto 

annexed, marked G, verified by his oath, contains a full and true 
statement of all his individual debts, and, as far as possible, the 
names and places of residence of his creditors, and such further 
statements concerning said debts as are required by the pro- 
visions of said acts; and that the schedule hereto annexed, 
marked H, verified by his oath, contains an accurate inventory 
of all his individual property, real and personal, and such fur- 
ther statements concerning said property as are required by 
the provisions of said acts. 

^As to the bankrupt's duty to file schedules, see {7(8). 

IS 
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And said further states that the schedule 

hereto annexed, marked J, verified by his oath, contains a full 
and true statement of all his individual debts, and as, far as 
possible, the names and places of residence of his creditors, 
and such further statements concerning said debts as are 
required by the provisions of said acts, and that the schedule 
hereto annexed, marked K, verified by his oath, contains an 
accurate inventory of all his individual 'property, real and 
personal, and such further statements concerning said property 
as are required by the provisions of said acts. 

Wherefore your petitioners pray that the said firm may be 
adjudged by a decree of the court to be bankrupts within the 
purview of said acts. 



Petitioners. 

, Attorney. 

, the petitioning debtors mentioned and described 

in the foregoing petition, do hereby make solemn oath that the 
statements contained therein are true according to the best of 
their knowledge, information, and belief. 



Petitioners. 



Subscribed and sworn to before me this day of 

A. D. 19—. 



[Official character.^ 



[Schedules to be annexed corresponding with schedules under 
Form No. 1.] 



forms in bankruptcy. 187 

[Form No. 3.] 

Creditors' Petition.^ 

To the Honorable , judge of the District Court of the 

United States for the district of : 

The petition of , of , and , of 

> and , of , respectfully shows: 



That , of , has for the greater portion of six 

months next preceding the date of filing this petition, had his 
principal place of business, [or resided, or had his domicile]* 

at 7, in the county of and State and district aforesaid, 

and owes debts to the amount of $1,000.* 

That your petitioners are creditors of said having 

provable claims amounting in the aggregate, in excess of secur- 
ities held by them, to the sum of $500.* That the nature and 
amount of your petitioners' claims are as follows:' 



^As to who may become bankrupts, see {4: as to who may file petitions, {59; 
as to petitions in diiSerent districts, Rule VI ; as to priority of petitions, Rule VII; 
as to the duty of creditors to file schedules. Rule IX: as to frame of petition and 
abbreviations and interlineations, Rule V; and as to amendments, {390(2), Rule XI. 

It has been held, where there was a district Rule to that effect, that petitions 
in bankruptcy would not be placed on file unless made out on prescribed printed 
forms, the written or typewritten ones to be returned to the parties without action 
(Mahoney <r/ a/, v. Vizard [D. C, E. D. N. Carolina], 100 Fed. Rep. 278). 

Where one copy of a petition is filed within four months of the commission of 
the act of bankruptcy, a failure to- file the duplicate copy specified in {59^ within 
the four months is fatal (/n re Stevenaon [D. C], i N. B. News. 313; s. c. 94 
Fed. Rep. no). 

The form of the creditor's petition here given outlines the essential requisites 
to be alleged, and it has been held that allegations charging voidable preferences, 
or a prayer for the seizure of property in the possession of adverse claimants, or 
for an injunction forbidding attaching creditors, or a receiver appointed by a 
State court, disposing of property in their hands should be excluded as multifarious 
Mather V. Coe [D. C.]. 92 Fed. Rep. 333; in re Oglea, ex /. Trountine [D. C], 
93 Fed. Rep. 426; s. c. i N. B. News. 326). 

All the allegations in the petition should be set forth in such a definite and 
specific manner as to enable tne debtor to know what charges he is to meet {In re 
Randall ^ Southerland, Deady, 557; s. c. 3 B. R. 18). 

If a creditor, answering an involuntary petition, alleges that the defendant is 
not insolvent, the allegations of the answer must be taken as true if the case is 
submitted upon pleadings (In re Taylor [C. C. A.], 102 Fed. Rep. 728). 

*A8 to residence or domicile, see 22(1). 

*As to the amount of debts which the involuntary bankrupt must owe, see {4^. 

^As to the number of creditors and the aggregate amount of their claims neces- 
sary in an involuntary petition, see {59^. 

*The description of the petitioners' claims should show them to be provable (In 
re Hadley, la B. R. 366). 
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And your petitioners further represent that said 



is insolvent, and that within four months next preceding- the 

date of this petition, the said committed an act of 

bankruptcy/ in that he did heretofore, to wit, on the day of 



Wherefore your petitioners pray that service of this petition, 

with a subpoena,' may be made upon , as provided in 

the acts of Congress relating to bankruptcy, and that he may 
be adjudged by the court to be a bankrupt within the purview of 
said acts. , 



-, Attorney. Petitioners, 



United States of America, District of , ss: 

-, being three of the petition- 



ers above named, do hereby make solemn oath that the state- 
ments contained in the foregoing petition, subscribed by them, 
are true.' 

Before me, , this day of , 19 — . 



[^Official character. '\ 
[Schedules to be annexed corresponding with schedules under 
Form. No. 1.]* 



^As to insolvency and acts of bankruptcy, see J3. 

'As to the issuance and return of the subpoena, see {i8<z and notes thereto. 

'The form of this oath as well as that of the allegations of the petition, carries 
the impression that the petition must be upon personal knowledge. Such a con- 
clusion should not be drawn until the courts have so decided. The petition should 
be upon personal knowledge so far as possible, but to require more would be to 
almost entirely nullify the Act. Under the former Act it was held that the allega- 
tions might be upon information and belief, especially when the grounds of belief 
and the sources of information were given (/// re MulUr 6r* Bretano, 3 B. R. 329; 
in re Scammon, lo B. R. 66; s. c. 6 Biss. 130; in re Scull, 7 Ben. 371; Orem v, 
Harley, 3 B. R. 263). It should also be remembered that the Forms are to be 
varied as may be necessary to suit the circumstances in any particular case 
(Rule XXXVIII). 

*The schedules here referred to may be annexed to the petition when it is 
filed; but the petition and schedules may be filed separately, the latter within five 
days after the date of adjudication (Rule IX). 
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[Form No. 4.] 
Order to show Cause upon Creditors' Petition* 

In the District Court of the United States for the Dis- 
trict of . 



In the matter of 



In Bankruptcy. 



Upon consideration of the petition of that 

be declared a bankrupt, it is ordered that the 



said do appear at this court, as a court of bank- 
ruptcy, to be holden at , in the district aforesaid, on the 

day of , at — o'clock in the noon, and show cause, if 

any there be, why the prayer of said petition should not be 
granted; and 

It is further ordered that a copy of said petition, together 

with a writ of subpoena, be served on said , by 

delivering the same to him personally, or by leaving the same at 
his last usual place of abode in said district, at least five days 
before the day aforesaid. 

Witness the Honorable , judge of the said court, 

and the seal thereof, at , in said district, on the day 

of , A. D. 19—. 

i Seal of I 

( the coart. f j^l y 

Clerk. 



^As to the issuance of subpoena and service of process, see giSa, Rales III, 
XXXVII. and Equity Rules XIII-XVI. See also J39«(2. 6) and Rule IX relative 
to the filing of schedules. 
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[Form No. 5.] 
Subpcena to Alleged Bankrupt/ 

United States of America, District of . 

To , in said district, greeting: 

For certain causes offered before the District Court of the 

United States of America within and for the district of 

, as a court of bankruptcy, we command and strictly 

enjoin you, laying all other matters aside and notwithstanding 
any excuse, that you personally appear before our said District 

Court to be holden at , in said district, on the day of 

, A. D. 19 — , to answer to a petition filed 

by in our said court, praying that you may be ad- 
judged a bankrupt; and to do further and receive that which our 
said district court shall consider in this behalf. An this you 
are in no wise to omit, under the pains and penalties of what may 
befall thereon. 

Witness the Honorable , judge of said courts 

and the seal thereof, at , this day of , A. D. 19 — . 

j Seal of the I 

1 court. f ' 

Clerk, 

^See {i8a and notes thereto, together with Rales III, XXXVII, and Equity 
Rales XIII-XVI relative to the issoance of, service of and seal on process. 
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[Form No. 6.] 
Denial of Bankruptcy^ 

In the District Court of the United States for the 

District of . 



In the matter of 



In Bankruptcy. 



At , in said district, on the day of , A. D. 

19~. 

And now the said appears, and denies that he 

has committed the act of bankruptcy set forth in said petition, 
or that he is insolvent, and avers that he should not be declared 
bankrupt for any cause in said petition alleged; and this he prays 
may be inquired of by the court [^r, he demands that the same 
may be inquired of by a jury].' 

Subscribed and sworn to before me this day of , 

A. D. 19—. 



[Official character.'] 



'As to acts of bankruptcy, see {3. 
'As to trials by jury, see {19. 
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[Form No. 7.] 
Order for Jury Trial.* 

In the District Court of the United States for the 

District of . 



In the matter of 



In Bankruptcy. 



At , in said district, on the day of •— , 19 — . 

Upon the demand in writing* filed by , alleged 

to be a bankrupt, that the fact of the commission by him of an 
act of bankruptcy, and the fact of his insolvency may be 
inquired of by a jury, it is ordered, that said issue be submitted 
to a jury. 

( Seal of I 

) the Court, f 1 

Clerk. 

'As to jury trials, see {xg. See also Rule III as to seal of court on process. 



FORMS IN BANKRUPTCY. 193 



[Form No. 8.] 
Special Warrant to Marshal.' 

In the District Court of the United States for the- 

District of . 



In the matter of 



In Bankruptcy. 



To the marshal of said district or to either of his deputies, 
g-reeting- : 

Whereas a petition for adjudication of bankruptcy was, on the 

day of , A. D. 19 — , filed against , of the 

county of and State of , in said district, and said 

petition is still pending; and whereas it satisfactorily appears 

that said has committed an act of bankruptcy [or has 

neglected or is neglecting, or is about to so neglect his property 
that it has thereby deteriorated oris thereby deteriorating ^ris 
about thereby to deteriorate in value], you are therefore autho- 
rized and required to seize and take possession of all the estate, 

real and personal, of said , and of all his deeds, 

books of account, and papers, and to hold and keep the same 
safely subject to the further order of the court. 

Witness the Honorable , judge of the said court, 

and the seal thereof, at , in said district, on the of 

, A. D. 19—. 

J Seal of I 

1 the Coart. ) 



C/erk. 



^As to the authority of the court to appoint marshals and authorize them to 
conduct the bankrupt's business, see {2(3, 5): as to the seizure of bankrupt's 
property prior to adjudication. {{3^, 69. See also {i8<i, Rule III, and Equity Rule 
XV as to the issuance and service of process; Rule X as to the marshal's authority 
to demand indemnity for expenses; Rule XIX as to the return under oath of his 
actual and necessary expenses; and {52^ as to his compensation. 
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Return by Marshal Thereon. 

By virtue of the within warrant, I have taken possession of 

the estate of the within-named , and of all his 

deeds, books of account, and papers which have come to my 
knowledge. 



Marshal [or Deputy Marshal.'] 



Fees and expenses. 



I. Service of warrant 

a. Necessary travel, at the rate of six cents a mile each way 



3. Actual expenses in custody of property and other services as follows. 



[Here state the particulars.] 




District of 



-, A. D. 19 



Marshal [or Deputy Marshal.] 



Personally appeared before me the said 



-, and 



made oath that the above expenses returned by him have been 
actually incurred and paid by him, and are just and reasonable. 

Referee in Bankruptcy.^ 

^This oath may be taken not only before the referee, but before any of the 
persons specified in {20, which see. 
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[Form No. 9.] 
Bond of Petitioning Creditor.* 

Know all men by these presents: That we, , as 

principal, and , as sureties, are held and firmly 

bound unto , in the full and just sum of 

dollars, to be paid to the said , executors, admin- 
istrators, or assigns, to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally, by these presents. 

Signed and sealed this day of , A. D. 19 — . 

The condition of this obligation is such that whereas a peti- 
tion in bankruptcy has been filed in the district court of the 

United States for the district of agfainst the said 

, and the said has applied to that court for a war- 
rant to the marshal of said district directing- him to seize and 

hold the property of said , subject to the further 

orders of said district court. 

Now, therefore, if such a warrant shall issue for the seizure 

of said property, and if the said shall indemnify the 

said for such damages as he shall sustain in the 

event such seizure shall prove to have been wrongfully obtained, 
then the above obligation to be void; otherwise to remain in full 
force and virtue. 



Sealed and delivered in 
presence of 



Approved this day of , A. D., 19 — . 

District Judge. 



SEAL. 

SEAL. 
SEAL. 



^As to the bond to be given by creditors applying for a seizure of bankrupts' 
property prior to adjudication and because of its deteriorating, see {{3^ and 69. 
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[Form No. 10.] 
Bond to Marshal.^ 

Know all men by these presents: That we, , as 

principal, and , as sureties, are held and firmly bound 

unto , marshal of the United States for the 

district of , in the full and just sum of dollars, to be 

paid to the said , his executors, administrators, or 

assig-ns, to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sig'ned and sealed this day of , A. D. 19 — . 

The condition of this oblig'ation is such that whereas a peti- 
tion in bankruptcy has been filed in the district court of the 

United States for the district of , against the said 

, and the said court has issued a warrant to the 

marshal of the United States for said district, directing- him to 

seize and hold property of the said , subject to the 

further order of the court, and the said property has been 
seized by said marshal as directed, and the said district court 

upon a petition of said has ordered the said property 

to be released to him. 

Now, therefore, if the said property shall be released acord- 
ing-ly to the said , and the said , being- 
adjudged a bankrupt, shall turn over said property or pay the 
value thereof in money to the trustee, then the above obligation 
to be void; otherwise to remain in full force and virtue. 

Sealed and delivered in the 



presence of 



SEAL. 
SEAL. 
SEAL. 



Approved this day of , A. D. 19—. 

District Judge. 

^As to the release of a seizure of the bankrupt's property prior to adjudication, 
see {69 relative to the bond required to be given by him. 
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[Form No. 11.] 
Adjudication that Debtor is not Bankrupt.* 

In the District Court of the United States for the- 

District of . 



In the matter of 



" In Bankruptcy. 



At , in said district, on day of , A. D. 19 — , 

before the Honorable , judge of the district 

of . 

This cause came On to be heard at , in said court, upon the 

petition of that be adjudged a bankrupt within the 

true intent and meaning of the acts of congress relating to 
bankruptcy, and [Here state the proceedings^ whether there -was no 
opposition^ or^ if opposed^ state what proceedings were had.'] 

And thereupon, and upon consideration of the proofs in said 
cause [and the arguments of counsel thereon^ if any]^ it was 
found that the facts set forth in said petition were not proved; 

and it is therefore adjudged that said was not a bankrupt, 

and that said petition be dismissed, with costs. 

Witness the Honorable , judge of said court, and 

the seal thereof, at , in said district, on the day of 

, A. D. 19—. 



I the conrt. J derfc* 

^As to acts of bankruptcy, see {3; as to who may become bankrupts, {4; as to 
adjudications in bankruptcy, {{2(1). 18; as to who may file and dismiss petitions, 
{59. See also {32 as to transfer of cases; Rule VI as to petitions in di£Ferent 
districts; Rule VII as to priority of petitions; and Rule XXXIV as to costs in con- 
tested adjudications. 
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[Form No. 12.] 

Adjudication of Bankruptcy' 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



At , in said district, on the day of , A. D. 19 — , 

before the Honorable , judge of said court in bank- 
ruptcy, the petition of that be adjudged 

a bankrupt, within the true intent and meaning of the acts of 
congress relating to bankruptcy, having been heard and duly 

considered, the said is hereby declared and adjudged 

bankrupt accordingly. 

Witness the Honorable , judge of said court, and 

the seal thereof, at , in said district, on the day of 

, A. D. 19—. 

I Seal of I 

1 the court, f 



Clerk. 



^As to acts of bankruptcy, see {3; as to who may become bankrupts, {4; as to 
adjudications, {{2(1), x8. See also (59 as to who may file and dismiss petitions: 
(32 as to transfer of causes; Rule VI as to petitions in different districts; Rule 
VII as to priority of petitions; and Rule XXXIV as to costs in contested adjudica- 
tions. 
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[Form No. 13.] 
Appointment, Oath, and Report of Appraisers/ 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt • 



In Bankruptcy. 



It is ordered that , of , of 

and , of , three disinterested persons, 



be, and they are hereby, appointed appraisers to appraise the 
real and personal property belong-ingf to the estate of the said 
bankrupt set out in the schedules now on file in this court, and 
report their appraisal to the court, said appraisal to be made as 
soon as may be, and the appraisers to be duly sworn. 
Witness my hand this day of , A. D. 19 — . 

Referee in Bankruptcy. 
Pistrict of , ss: 



Personally appeared the within-named and 

severally made oath that they will fully and fairly appraise the 
aforesaid real and personal property according to their best 
skill and judgment 



Subscribed and sworn to before me this day of 

A. D. 19—. 



{Official character. "l 



*A8 to the appointment of appraisers, see {70^; and as to oaths or affirmations, 
{20. 
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We, the undersigned, having- been notified that we were 
appointed to estimate and appraise the real and personal 
property aforesaid, have attended to the duties assigned us, 
and after a strict examination and careful inquiry, we do 
estimate and appraise the same as follows: 




Cents 



In witness whereof we hereunto set our hands, at 
— day of , A. D., 19 — . 



-, this 
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[Form No- 14.] 
Order of Reference^ 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



^ In Bankruptcy. 



Whereas , of , in the county of and 

district aforesaid, on the day of , A. D. 19 — , was 

duly adjudg-ed a bankrupt upon a petition filed in this court by 

[or^ against] him on the day of , A. D. 19 — , according 

to the provisions of the acts of Congress relating to bankruptcy. 

It is thereupon ordered, that said matter be referred to 

, one of the referees in bankruptcy of this court, 

to take such further proceedings therein as are required by saia 

acts; and that the said shall attend before said 

referee on the day of at , and thenceforth shall 

submit to such orders as may be made by said referee or by 
this court relating to said bankruptcy. 

Witness the Honorable , judge of the said court, 

and the seal thereof, at in said district, on the day 

of , A. D. 19—. 

I SmI of I 

I the conrt. f » 

Clerk. 

*As to the references of cases after adjudication, see {2a and Role XII. See 
also the next Form as to the order of reference made in the judge's absence. 
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[Form No, 16.] 
Order of Reference in Judge's Absence.* 

In the District Court of the United States for the 

District of . 



In the matter of 



" In Bankruptcy. 



Whereas on the day of , A. D. 19 — , a petition was 

filed to have , of , in the county of and 

district aforesaid, adjudged a bankrupt according to the pro- 
visions of the acts of Congress relating to bankruptcy; and 
whereas the judge of said court was absent from said district at 
the time of filing said petition [pr^ in case of involuntary bank- 
ruptcy^ on the next day after the last day on which pleadings 
might have been filed, and none have been filed by the bankrupt 
or any of his creditors], it is thereupon ordered that the said 
matter be referred to , one of the referees in bank- 
ruptcy of this court, to consider said petition and take such 
proceeding's therein as are required by said acts; and that the 

gaid . — shall attend before said referee on the 

dayof , A. D. 19 — , at . 

Witness my hand and the seal of the said court, at , in 

said district, on the day of , A. D. 19 — . 

I Seal of I 

I the coart. J 9 

Clerk. 

^As to references made in the judge's absence, see {iS/*^. See also {22 and 
Role XII as to references made by the judge after adjudication. 
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[Form No. 16.] 
Referee's Oath of Office.^ 

do solemnly swear that I will administer 



justice without respect to persons, and do equal right to the 
poor and to the rich, and that I will faithfully and impartially 
discharge and perform all the duties incumbent on me as referee 
in bankruptcy, according to tfae best of my abilities and under- 
standing, agreeably to the Constitution and laws of the United 
States. So help me Grod. 

"^"^^"^""^ • 

Subscribed and sworn to before me this day of , 

A. D. 19—. 



District Judge. 



^As to oaths of oflice of referees, see {36. 
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[Form No. 17.] 
Bond of Referee.* 

Know all men by these presents: That we 



of as principal, and of and 

of , as sureties are held and firmly bound 

to the United States of America in the sum of dollars, 

lawful money of the United States, to be paid to the said United 
States, for the payment of which, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 

Signed and sealed this day of , A. D. 19 — . 

The condition of this obligation is such that whereas the 

said , has been on the day of , A. D. 19 — , 

appointed by the Honorable , judge of the district 

court of the United States for the district of , a 

referee in bankruptcy, in and for the county of , in said 

district, under the acts of Congress relating to bankruptcy. 

Now, therefore, if the said shall well and faithfully 

discharge and perform all the duties pertaining to the said office 
of referee in bankruptcy, then this obligation to be void; other- 
wise to remain in full force and virtue. 

Signed and sealed 
in the presence of 

, [L.S.] 

, [L.S.] 

^,[l.s.] 

Approved this day of A. D. 19 — . 



District Judge. 



'As to bonds of referees and trustees, see {50. 
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[Form No. 18.] 
Notice of First Meeting of Creditors/ 



In the District Court of the United States for the 

District of . In Bankruptcy. 



In the matter of 



Bankrupt . 



In Bankruptcy. 



To the creditors of , of ^ in the county 

of , and district aforesaid, a bankrupt 

Notice is hereby given that on the day of A. D. 

19 — , the said was duly adjudicated bankrupt; and 

that the first meeting of his creditors will be held at in 

, on the day of , A. D. 19 — , at o'clock in 

the noon, at which time the said creditors may attend, 

prove their claims,' appoint a trustee,* examine the bankrupt,* 
and transact such other business as may properly come before 
said meeting. 

Referee in Bankruptcy. 
, 19-. 



iAs to meetings of creditors, see {55: and as to notices to creditors, see {58 
and Rnle XXI(2). 

'As to proof and allowance of claims, see {{55^, 57. 

*As to the appointment of trustees, see ((2(17), 44 and Rale XIII. 

^As to eiamination of bankrupts, see {70(1, 9). 
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[Form No. 190 
List of Debts Proved at First Meeting.' 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



At 



19 — , before 



-, in said district, on the 



day of 



, A. D. 



, referee in bankruptcy. 



The following* is a list of creditors who have this day proved 
their debts: 



Names of Creditors. 


Residence. 


Debts proved. 






Dolls. 


Ctt. 



Referee in Bankruptcy. 



*As to the referee's daty to keep a record of all proceedings in each case before 
him. see {42; and as to his duty to forthwith transmit lists of proved claims to the 
clerk. Rule XXIV. 
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[Form No. 20.] 

General Letter of Attorney in Fact when Creditor is not 
Represented by Attorney at La^v.* 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



\ In Bankruptcy. 



To 



I, , of , in the county of and State of , 

do hereby authorize you, or any one of you, to attend the meeting 
or meeting's of creditors of the bankrupt aforesaid at a court of 
bankruptcy, wherever advertised or directed to be holden, on 
the day and at the hour appointed and notified by said court in 
said matter, or at such other place and time as may be appointed 
by the court for holding such meeting or meetings, or at which 
such meeting or meetings, or any adjournment or adjournments 
thereof may be held, and then an^ there from time to time, and a!s 
often as there may be occasion, for me and in my name to vote 
for or against any proposal or resolution that maybe then submit- 
ted under the acts of Congress relating to bankruptcy; and ill 
the choiceof trustee or trustees of the estate of the said bankrupt, 
and for me to assent to such appointment of trustee; and with 
like powers to attend and vote at any other meeting or meetings 
of creditors, or sitting or sittings of the court, which may be 
held therein for any of the purposes aforesaid; also to accept 
any composition proposed by said bankrupt in satisfaction of 
his debts, and to receive payment of dividends and of money duie 
me under any composition, and for any other purpose in my 
interest whatsoever, with full power of substitution. 

In witness whereof I have hereunto signed my name and 

affixed my seal the dav of , A. D. 19 — . 

. [L.9.] 

Signed, sealed, and delivered in the presence of 

Acknowledged before me this day of , A, D. 19 — . 

[Official character."] 

>As to definition of "creditor." see {1(9]; as to the conduct of proceedings ill 
bankruptcy. Rule IV*. and as to the execution of letters of attorney to represent 
creditors. Rule XXI(5). See also {20 as to persons before whom oaths may \m 
taken. 
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[Form No. 21.] 
Special Letter of Attorney in Pact.' 



In tfae matter of 



Bankrupt . 



In Bankruptcy. 



To 



I hereby anthorize yon, or any one of you, to attend the meeting' 
Off creditors in this matter, advertised or directed to be holden 
at , on the day of , before , or any adjourn- 
ment thereof, and then and there for and in name 

to vote for or against any proposal or resolution that may be 
lawfully made or passed at such meetings or adjourned meeting*, 
and in the choice of trustee or trustees of the estate of the said 
bankrupt. 

. [l. s.] 

In witness whereof I have hereunto signed my name and 
affixed my seal the day of , A. D. 19 — . 

Signed, sealed, and delivered in presence of 



Acknowledged before me this day of , A. D. 19 — . 

[Official character^ 

*See references to Form 20. 
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[Form No. 22.] 

Appointment of Trustee by Creditors.^ 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



in said district, on the 



day of 



, A. D. 19—, 



referee in bankruptcy. 



At 

before — 

This being the day appointed by the court for the first meetin^T 
of creditors in the above bankruptcy, and of which due notice 
has been given in the [here insert the names of the newspapers in 
which notice was published]^ we, whose names are hereunder 
written, being the majority in number and in amount of claims 
of the creditors of the said bankrupt, whose claims have been 
allowed, and who are present at this meeting do hereby appoint 

, of , in the county of and State of 

, to be the trustee — of the said bankrupt's estate and 

effects. 



Sicnatnre of creditors. 


RetidencM of the Bame. 


Amoant of debt 






Dolls. 


CU. 



Ordered that the above appointment of trustee — be, and the 
same is hereby approved. 

Referee in Bankruptcy. 



*A8 to appointment of trnstees, see {{2(17), 44, Rules XIII. XIV. XV; as to 
their qualifications, {45. See also {55 as to meetings of creditors; {56 as to voters 
at such meetings; and {58 and Rule XXI(2) as to notices to which creditors are 
entitled. 
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[Form No. 23.] 

Appointment of Trustee by Referee.' 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



At , in said district, on the — - day of , A. D. 19 — , 

before , referee in bankruptcy. 

This being the day appointed by the court for the first 
meeting of creditors under the said bankruptcy, and of which 
due notice has been given in the {here insert the names of the 
newspapers in which notice was published]^ I, the undersigned 
referee of the said court in bankruptcy, sat at the time and 
place above mentioned, pursuant to such notice, to take the 
proof of debts and for the choice of trustee under the said 
bankruptcy; and I do hereby certify that the creditors whose 
claims had been allowed and were present, or duly represented, 
failed to make choice of a trustee of said bankrupt's estate, and 

therefore I do hereby appoint , of , in the county 

of and State of - - , as trustee of the same. 

—^-^ ^ 

Referee in Bankruptcy* 



'See references to Form 22. 
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[Form No. 34.] 
Notice to Trustee of his Appointment.' 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



To , of , in the county of , and district 

aforesaid: 

I hereby notify you that you were duly appointed trustee 
[^r one of the trustees] of the estate of the above-named bankrupt 

at the first meeting of the creditors, on the day of ^, 

A. D. 19 — , and I have approved said appointment. The penal 

sum of your bond as such trustee has been fixed at dollars. 

You are required to notify me forthwith of your acceptance or 
rejection of the trust. 

Dated at the day of , A. D. 19 — . 

Referee in Bankruptcy. 

^As to notice to trustee of his appointment, see Rule XVI ; and as to the bond to 
be given by him when he qualifies, {50^ and the next Form. 
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[Form No. 25.] 
Bond of Trustee.* 

Know all men by these presents: That we, , of , 

as principal, and' , of , and , of ^i 

as sureties, are held and firmly bound unto the United States 

of America, in the sum of dollars, in lawful money of the 

United States, to be paid to the said United States, for which 
payment, well and truly to be made, we bind ourselves and our 
hetrs, executors, and administrators, jointly and severally, by 
these presents. 

Signed and sealed this daj of , A. D. 19 — . 

The condition of this obligation is such, that whereas the 

above-named was, on the day of , A. D. 

19 — , appointed trustee in the case pending m bankruptcy in 

said court, wherein is the bankrupt, and he, the said 

, has accepted said trust with all the duties and obli- 
gations pertaining thereunto: 

Now, therefore, if the said , trustee as aforesaid, 

shall obey such orders as said court may make in relation to 
said trust, and shall faithfully and truly account for all the 
moneys, assets, and effects of the estate of said bankrupt which 
shall come into his hands and possession, and shall in all respects 
faithfully perform all his official duties as said trustee, then this 
obligation to be void; otherwise, to remain in full force and 
virtue. 

Signed and sealed in 
presence of 

, [seal.] 

, [seal.] 

, [seal.] 



^As to bonds of trustees, see {50^ and the next Form. 
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[Form No. 26.] 
Order Approving Trustee's Bond.' 

At a court of bankruptcy, held in and for the District 

of , at , i this day of ^ 19 — . 

Before , referee in bankruptcy, in the District 

Court of the United States for the District of . 



In the matter of 



Bankrupt • 



In Bankruptcy. 



It appearing' to the Court , of , and in said 

district, has been duly appointed trustee of the estate of the 
above-named bankrupt, and has given a bond with sureties for 
the faithful performance of his ofScial duties, in the amount 
fixed by the creditors \pr by order of 'the court], to wit, in the 

sum of dollars, it is ordered that the said bond be, and the 

same is hereby, approved. 

Referee in Bankruptcy* 



* As to tmstee'B bond, see {50^ and the next Form. 
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[Form No. 27.] 

Order That no Trustee be Appointed.' 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



It appearing that the schedule of the bankrupt discloses no 
assets, and that no creditor has appeared at the first meeting, 
and that the appointment of a trustee of the bankrupt's estate is 
not now desirable, it is hereby ordered that, until further order 
of the court, no trustee be appointed and no other meeting* of 
the creditors be called. 



Referee in Bankruptcy. 



'Ab to cases in which no trastee neod be appointed, tee Role XV. 
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[Form No. 28.] 

Order for Examination of Bankrupt.' 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



' In Bankruptcy. 



^t , on the day of , A. D. 19 — . 

Upon the application of , trustee of said bankrupt 

\pr creditor of said bankrupt], it is ordered that said bankrupt 

attend before , one of the referees in bankruptcy of 

this court, at on the day of , at — o'clock in the 

noon, to submit to examination under the acts of Congress 

relating to bankruptcy, and that a copy of this order be delivered 
to him, the said bankrupt, forthwith. 

Referee in Bankruptcy. 

^As to the duty of bankropts to attend meetings of creditors and submit to 
examination, see {70(1. 9): as to his duty to appear in court as a witness for 
examination. {21a; Rule XII(i). 
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[Form No. 89.] 

Bxamination of Bankrupt or Witness.* 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



At , in said district, on the day of , A. D. 19 — » 

before , one of the referees in bankruptcy of said 

court. 

, of , in the county of ^ and State of 

, being duly sworn and examined at the time and place 

above mentioned, upon his oath says: [Here insert substance of 
examination o/partyJ] 

Referee in Bankruptcy. 

^Aa to examination and testimony of bankmpts, see ({70(1. 9), 2X, Rale XXII. 
See also {41 as to contempts before referees. 
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[Form No. 30.] 
Summons to Witness.' 



To : 

Whereas , of , in the county of and 

State of , has been duly adjudged bankrupt, and the pro- 
ceeding in bankruptcy is pending in the District Court of the 
United States for the District of . 

These are to require you, to whom this summons is directed, 

personally to be and appear before , one of the 

referees m bankruptcy of the said court, at , on the 

day of , at — o'clock in the noon, then and there to 

be examined in relation to said bankruptcy. 

Witness the Honorable Judge of said court, and the 

seal thereof, at , this day of , A. D. 19 — . 

, Clerk. 

Return of Summons to Witness. 



In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



On this day of , A. D. 19 — , before me came 

, of , in the county of and State of 



and makes oath, and says that he did, on , the day 

of , A. D. 19 — , personally serve , of , in the 

county of and State of , with a true copy of the 

summons hereto annexed, by delivering the same to him; and 
he further makes oath and says that he is not interested in the 
proceeding in bankruptcy named in said summons. 

Subscribed and sworn to before me this day of — , 

A. D. 19—. 

2 



*As to orders to require the attendance of witnesses, see {21; and as to the test 
and process, Rule III. 

*As to persons before whom oaths may be taken, see {20. 
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[Form No. 31.] 

Proof of Unsecured Debt.' 

In the District Court of the United States for the 

District of 



In the matter of 



Bankrupt 



In Bankruptcy. 



At , in said district of , on the - - - day of ^ 

A. D. 19 — , came , of , in the county of , in 

said district of , and made oath, and says that ^ 

the person by [or aguinst] whom a petition for adjudication of 
bankruptcy has been filed, was at and before the filing* of said 
petition, and still is, justly and truly indebted to said deponent 
in the sum of dollars; that the consideration of said debt 

is as follows: 



that no part of said debt has been paid [except 



y 

that there are no set-ofiFs or counter-claims to the same [ex- 
cept ]; 

and that deponent has not, nor has any person by his order, or 
to his knowledge or belief, for his use, had or received any 
manner of security for said debt whatever. 

Creditor. 

Subscribed and sworn to before me this day of , 

A. D. 19—. 



Official character. ^ 



^As to proof and allowance of claims, see {57 and Rnle XXI(x). See also (20 
as to persons before whom oaths may t>e taken. 

>The allegation that no note has been received for snch acconnt, nor any judg- 
ment render^ thereon, should be incorporated in this form to make it comply with 
Rule XX[(i), if it is a fact that no note has .been received. If one has been, then 
the allegation should be so modified as to state the fact, and the note should be filed 
with the proof ({57^). If it is desired to compute interest on the claim, then a 
farther allegation should be made setting out the time when the debt l>ecame due, 
or will become due, and if the claim consists of items maturing at different dates, 
the average due date should be stated [Rule XXI(x)] . 
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[Form No. 33.] 

Proof of Secured Debt.* 

In the District Court of the United States for the 

District of . 



"X 



In the matter of 



Bankrupt . 



In Bankruptcy. 



At , in said district of , on the day of ^ A. D. 

19 — , came , of , in the county of , in said 

district of , and made oath, and says that , the 

person by [or against] whom a petition for adjudication of 
bankruptcy has been filed, was at and before the filing of said 
petition, and still is, justly and truly indebted to said deponent, 

in the sum of dollars; that the consideration of said debt 

is as follows: 

that no part of said debt has been paid [except ]; 

that there are no set-offs or counter-claims to the same [ex- 
cept ]; and that the only securities held by this 

deponent for said debt are the following": 



Creditor. 



Subscribed and sworn to before me this day of 

A. D. 1»— . 



[ Ofidal character. | 



*As to proof and allowance of claims, mo {57 and Rule XXI. Also {20 at to 
perions b^re whom oaths may be taken. 
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[Form No. 33.] 

Proof of Debt Due Corporation J 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



A.t , in said district of , on the day of 



A. D. 19 — , came , of - , in the county of and 

State of , and made oath and says that he is of the 

, a corporation incorporated by and under the laws of the 

State of , and carrying* on business at , in the county 

of and State of , and that he is duly authorized to 

make this proof, and says that the said , the person 

by [^r against] whom a petition for adjudication of bankruptcy 
has been filed, was, at and before the filing of he said petition, 
and still is, justly and truly indebted to said corporation in the 

sum of dollars; that the consideration of said debt is as 

follows: 



that no part of said debt has been paid [except. 



or counterclaims to the same [except. 



.]; that there are no set-ofiFs 



.]; and that said corporation has 
not, nor has any person by its order, or to the knowledg-e or 
belief of said deponent, for its use, had or received any manner 
of security for said debt whatever. 



of said Corporation, 



Subscribed and sworn to before me this - - - day of 
A. D. 19—. 



[ Official character. '\ 



•See references to Form 32. 
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[Form No. 34.] 
Proof of Debt by Partnership.' 



In the District Court of the United States for the 

District of . 



In the matter of 



1 



Bankrupt 



In Bankruptcy. 



At , in said district of , on the day of , 

A. D. 19 — , came , of - — , in the county of — '- — , in 

said district of , and made oath and says that he is one of 

the firm of , consisting of himself and — -^ of 

, in the county of and State of ; that the said 

^ the person by \or against] whom a petition for 

adjudication of bankruptcy has been filed, was, at and before the 
filing" of said petition, and still is, justly and truly indebted to 

this deponent's said firm in the sum of dollars; that the 

consideration of said debt is as follows: 



that no part of said debt has been paid [except . ]; 

that there are no set-ofiFs or counterclaims to the same [except 

]; and this deponent has not, nor has 

his said firm, nor has any person by their order, or to this 
deponent's knowledge or belief, for their use, had or received 
any manner of security for said debt whatever. 

Creditor. 

Subscribed and sworn to before me this day of , 

A. D. 19 . 



{Official character. '\ 



*See references to Form 32. 
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[Form No. 36.] 
Proof of Debt by Agent or Attorney.' 

In the District Court of the United States for tbe- 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



At in said district of on the day of 

A. D. 19 — , came , of , in the county of , 

and State of — , attorney \pr authorized agent] of ^ in 

the county of — , and State of , and made oath and says 

that , the person by \pr against] whom a petition for 

adjudication*of bankruptcy has been filed, was, at and before the 
filing of said petition, and still is, justly and truly indebted to 
the said , in the sum of dollars; that the consider- 
ation of said debt is as follows: 

■ » 

that no part of said debt has been paid [except 



]; 

and that this deponent has not, nor has any person by his order, 
or to this deponent's knowledge or belief, for his use had or 
received any manner of security for said debt whatever. And 
this deponent further says, that this deposition can not be made 

by the claimant in person because 

—' ' .... , 

and that he is dulj authorized by his principal to make this 
affidavit, and that it is within his knowledge that the aforesaid 
debt was incurred as and for the consideration above stated, 
and that such debt, to the best of his knowledge and belief, still 
remains unpaid and unsatisfied. 



Subscribed and sworn to before me this - day of 
A. D. 19—. 



{Official character*'} 



^See references to Form 32. 
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[Form No. 36.] 
Proof of Secured Debt by Agent.* 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



At , in said district of , on the day of , 

A. D. 19 — , came , of , in the county of , and 

State of , attorney \pr authorized agent] of , in the 

county of , and State of , and made oath, and says 

that , the person by \pr against] whom a petition for 

adjudication of bankruptcy has been filed, was, at and before 
the filing of said petition, and still is, justly and truly indebted 
to the said in the sum of dollars; .that the con- 
sideration of said debt is as follows: 



that no part of said debt has been paid [except 



that there are no set-offs or counterclaims to the same [except 

^ ]; 

and that the only securities held by said for said debt 

are the following 

^ ■ 9 

and this deponent further says that this deposition cannot be 
made by the claimant in person because - 



and that he is duly authorized by his principal to make this 
deposition, and that it is within his knowledge that the afore- 
said debt was incurred as and for the consideration above 
stated. 



Subscribed and sworn to before me this day of 

A. D. 19- . 



r Oficial cAaracier.} 



'See references to Form 32. 
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[Form No. 37.] 
Affidavit of Lost BUI, or Note.' 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt 



' In Bankruptcy. 



On this 
of , in the county of 



day of 



-, A. D. 19 — , at 



-, came- 



and State of 



and makes 



oath and says that the bill of exchange [or note], the particulars 
whereof are underwritten, has been lost under the following* 
circumstances, to wit, 



and that he, this deponent, has not been able to find the same; 
and this deponent further says that he has not, nor has the said 
, or any person or persons to their use, to this depo- 
nent's knowledge or belief, negotiated the said bill J[or note], nor 
in any manner parted with or assigned the legal or beneficial 
interest therein, or any part thereof; and that he, this deponent, 
is the person now legally and beneficially interested in the 
same. 

Bi// or note above referred to. 



Date. 



Drawer or Maker. 



Acceptor. 



Sam. 



Subscribed and sworn to before me this 
A. D. 19—. 



day of 



( Official character. ) 



^Sce references to Form 32. 
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[Form No. 38.] 

Order Reducing Claim.* 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



At , in said district, on the day of , A. D. 

19—. 

Upon the evidence submitted to this court upon the claim of 
agfainst said estate [and, if the fact be so^ upon hearing- 
counsel thereon], it is ordered, that the amount of said claim be 

reduced from the sum of , as set forth in the affidavit in 

proof of claim filed by said creditor in said case, to the sum of 

, and that the latter-named sum be entered upon the 

books of the trustee as the true sum upon which a dividend shall 
be computed [//"w//A interest^ with interest thereon from the 

day of — , A. D. 19 — ]. 

._ ^ 

Referee in Bankruptcy. 

^As to re-ezamtnation, reduction or disallowance of claims, see {{2(2), 57^, /, 
k, /. and Rule XXI(6). 
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[Form No. 39.] 
Order Expunging 



In the District Court of the United States for the- 

District of . 



In the matter of I 



Bankrupt 



' In Bankruptcy. 



At — — , in said district, on the day of , A. D* 

19—. 

Upon the evidence submitted to the court upon the claim of 

against said estate [and, if the fact be so^ upon hearing* 

counsel thereon], it is ordered, that said claim be disallowed and 
expunged from the list of claims upon the trustee's record in 
said case. 



Referee in Bankruptcy. 



iS«e references to Form 38. 
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[Form No. 40.] 

List of Claims and Dividends to be Recorded by 

and by him Delivered to Trustee/ 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



At 
1»— . 



-, in said district, on the 



day of 



, A. D, 



A Hit of debts proved and claimed under the bankruptcy of 

dividend at the rate of per cent, this day declared thereon by 

a referee in Bankruptcy. 



>, with 



No. 



Creditors. 



[To bo placed alphabetically, aod the 
of all the parties to the proof to be 
fally tet forth.] 



names 
care- 



Sam Proved. 



Dollars. 



Cents. 



Dividend. 



Dollars. 



Cents. 



Referee in Bankruptcy, 



*As to the duty of the referee to declare dividends, see \y^{i)\ as to the decla- 
ration and payment thereof, ({47a, 65; and as to the notice to creditors of the 
declaration and time of payment, {58^(5). 
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[Form No. 41.] 
Notice of Dividend.* 



In the District Court of the United States for the- 

District of • 



In the matter of 



Bankrupt 



In Bankruptcy. 



At , on the day of , A. D. 19 — . 

To , 

Creditor of , bankrupt: 

I hereby inform you that you may, on application at my office, 
on the day of , or on any day thereafter, 



between the hours of , receive a warrant for the divi- 
dend due to you out of the above estate. If you cannot personally 
attend, the warrant will be delivered to your order on your 

filling" up and sig^ning* the subjoined letter. , 

Trustee. 

Creditor's Letter to Trustee. 

To , 

Trustee in bankruptcy of the estate of , 

bankrupt: 

Please deliver to the warrant for dividend 

payable out of the said estate to me. 



Creditor. 



^See references to Form 40. 
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[Form No. 42.] 

Petition and Order for Sale by Auction of Real 

Estate. ^ 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



Respectfully represents , trustee of the estate of said 

bankrupt, that it would be for the benefit of said estate that 
a certain portion of the real estate of said bankrupt^ to wit: 
\here describe it and its estimated value'] should be sold by auction, 
in lots or parcels, and upon terms and conditions, as follows: 



Wherefore he prays that he may be authorized to make sale by 
auction of said real estate as aforesaid. 

Dated this day of , A. D. 19 — . 

Trustee, 

The foregoing- petition having been duly filed, and having 
come on for a hearing before me, of which hearing ten days* 
notice was given by mail to creditors of said bankrupt, now, 
after due hearing, no adverse interest being represented there- 
at [£>r after hearing in favor of said petition and 

in opposition thereto], it is ordered that the said 

trustee be authorized to sell the portion of the bankrupt's real 
estate specified in the foregoing petition, by auction, keeping an 
accurate account of each Jot or parcel sold and the price received 
therefor and to whom sold; which said account he shall file at 
once with the referee. 

Witness my hand this day of , A. D. 19 — . 

Referee in Bankruptcy. 



^As to the sale of real and personal property, see \jQb and Rule XVIII. See 
also as to notice to be given creditors of proposed sales of property, {580(4). 
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[Form No. 43.] 

Petition and Order for Redemption of Property 

from Lien.' 

In the District Court of the United States for the — 

District of . 



In the matter of 



> In Bankruptcy. 

Bankrupt . I 



Respectfully represents , trustee of the estate 

of said bankrupt, that a certain portion of said bankrupt's 
estate, to wit: [^^r^ describe the estate or property and its estimated 
value] is subject to a mortgag'e [descrwe the mortgage'\y or to a 
conditional contract {describing //], or to a lien [descrtbe the or- 
igin and nature of the lien\ [pr^ if the property be personal prop- 
erty^ has been pledged or deposited and is subject to a lienj for 
[describe the nature of the hen\y and that it would be for the 
benefit of the estate that said property should be redeemed and 
discharged from the lien thereon. Wherefore he prays that he 
may be empowered to pay out of the assets of said estate in his 

hands the sum of , being the amount of said lien, in order 

to redeem said property therefrom. 

Dated this day of , A. D. 19. 

, Trustee. 

The foregoing petition having been duly filed and having 
come on for a hearmg before me, of which hearing ten days' 
notice was given by mail to creditors of said bankrupt, now, after 
due hearing, no adverse interest being represented thereat \or 

after hearing in favor of said petition and 

in opposition thereto], it is ordered that the said 

trustee be authorized to pay out of the assets of the bankrupt's 

estate specified in the foregoing petition the sum of , being 

the amount of the lien, in order to redeem the property therefrom. 

Witness my hand this day of , A. D. 19—. 

Referee in Bankruptcy. 

*A8 to redemption of property and compounding of claims, see Rale XXVIII. 
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[Form No. 44,] 

Petition and Order for Sale Subject to Lien.' 

In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt • 



In Bankruptcy. 



RespectfuUyrepresents , trustee of the estate 

of said bankrupt, that a certain portion of said bankrupt's estate, 
to wit: \here describe the estate or property and its estimated value] 
is subject to a mortgage [describe mortgage]^ or to a conditional 
contract [describe i^, or to a lien {describe the origin and nature 
4>f the lienly or [if the property be personal property] has been 
pledged or deposited ana is subject to a hen for [describe the 
nature of the lien\ and that it would be for the benefit of the said 
estate that said property should be sold, subject to said mort- 
gage, lien, or other incumbrance. Wherefore he prays that he 
may be authorized to make sale of said property, subject to the 
incumbrance thereon. 

Dated this day of , A. D. 19 — . 

, Trustee, 

The foregoing petition having been duly filed and having 
come on for a hearing before me, of which hearing ten days' 
notice was given by mail to creditors of said bankrupt, now, 
after due hearing, no adverse interest being represented thereat 

[or after hearing in favor of said petition and 

in opposition thereto], it is ordered that the said 

trustee be authorized to sell the portion of the bankrupt's estate 
specified in the foregoing petition, by auction [or at private 
sale], keeping an accurate account of the property sold and the 
price received therefor and to whom sold; which said account 
he shall file at once with the referee. 

Witness my hand this — day of , A. D. 19 — . 

Referee in Bankruptcy. 

>As to the sale of property, see {70^* Rale XVIII; as to notice thereof to cred- 
itors. (580(4). 
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[Form No. 45.] 
Petition and Order for Private Sale.* 

In the District Court of the United States for the 

District of 



In the matter of 



Bankrupt . 



In Bankruptcy. 



Respectfully represents , duly appointed trustee 

of the estate of the aforesaid bankrupt 

That for the following" reasons, to wit, 



it is desirable and for the best interest of the estate to sell 
at private sale a certain portion of the said estate, to wit: 



Wherefore he prays that he may be authorized to sell the 
said property at private sale. 

Dated this day of , A. D. 19-. 

, Trustee^ 

The foregoing petition having been duly filed and having* 
come on for a hearing before me, of which hearing ten days' 
notice was given by mail to creditors of said bankrupt, now, 
after due hearing, no adverse interest being represented thereat 

\pr after hearing in favor of said petition and 

in opposition thereto], it is ordered that the said 

trustee be authorized to sell the portion of the bankrupt's 
estate specified in the foregoing petition, at private sale, keeping 
an accurate account of each article sold and the price received 
therefor and to whom sold; which said account he shall file at 
once with the referee. 

Witness my hand this day of , A. D. 19 — . 

Referee in Bankruptcy. 



^See references to Form 44. 



FORMS IN BANKRUPTCY. 283 



[Form No. 46.) 

Petition and Order for Sale of Perishable 

Property.* 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



Respectfully represents the said bankrupt, \pr a 

creditor, or the receiver, or the trustee of the said bankrupt's 
estate] 

That a part of the said estate, to wit, 



now in , is perishable, and that there will be a loss if the 

same is not sold immediately. 

Wherefore, he prays the court to order that the same be 
sold immediately as aforesaid. 

Dated this day of , A, D. 19—. 

. 

The foregoing" petition having been duly filed and having 
come on for a hearing before me, of which hearing ten days' 
notice was given by mail to the creditors of the said bankrupt, 
[(7r without notice to the creditors] now, after due hearing, no 
adverse interest being reprerented thereat, \pr after hearing 

in favor of said petition and in opposition 

thereto] I find that the facts are as above stated, and that the 
same is required in the interest of the estate, and it is therefore 
ordered that the same be sold forthwith and the proceeds 
thereof deposited in court. 

Witness my hand this day of , A. D. 19 — . 

Referee in Bankruptcy. 

^See references to Form 44. 
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PORIfS IN BANKRUPTCY. 



[Form No. 47.] 

Trustee's Report of Exempted Property.' 

In the District Court of the United States for the 

District of 



In the matter of 



Bankrupt . 



>■ In Bankruptcy. 



At 



-, on the day of 



•, 19—. 



The following' is a schedule of property designated and set 
apart to be retained by the bankrupt aforesaid, as his own 
property, under the provisions of the acts of Congress relating 
to bankruptcy. 



Gananl he«d. 


Particalar detcriptioa. 


Valne. 


ICilitary aniform, «rms, «nd equip- 
ments 




Dolls. 


CtiL 


Property exempted by State Laws . 











Trustee. 



'Ab to exemptions of bankrupts, see {6; as to bankrupt's duty to claim them. 
{70(8); as to the the trustee's duty to set the exemptions apart, {47a(ii) and Rale 
XVII. 
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[Form No. 48.] 

Trustee's Return of No Assets.^ 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



At , in said district, on the day of 

A- D. 19—. 

On the day aforesaid, before me comes , of 

, in the county of and State of , and makes 



oath, and says that he, as trustee of the estate and effects of the 
above-named bankrupt, neither received nor paid any moneys 
on account of the estate. 

Subscribed and sworn to before me at , this day 

of , A. D. 19—. 



Referee in Bankruptcy. 



'See |47 and Role XVII as to dotiet of trust 
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[Form No, 50.] 
Oath to Final Account of Trustee.' 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



On this day of , A. D. 19 — , before me comes 

, of , in the county of and State of 

-, and makes oath, and says that he was, on the day 



of , A. D. 19 — , appointed trustee of the estate and effects 

of the above named bankrupt, and that as such trustee he has 
conducted the settlement of the said estate. That the account 

hereto annexed, containing^ sheets of paper, the first sheet 

whereof is marked with the letter — [reference may here also be 
made to any prior account filed by said trustee^ is true, and such 
account contains entries of every sum of money received by 
said trustee on account of the estate and effects of the above- 
named bankrupt, and that the payments purporting in such ac- 
count to have been made by said trustee have been so made by 
him. And he asks to be allowed for said payments and for com- 
missions and expenses as charged in said accounts. 

, Trustee. 

Subscribed and sworn to before me at , in said 

district of ^ this day of , A. D. 19 — . 



Official character. 



^See references to Form 49, also {20 aa to peraons before whom oaths or affir- 
aiations may be taken. 



[Form No. 61.] 

Order ADowing Account and Discharging Tltistee.' 

In the District Court of the United States for the — 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



The foregoing account having been presented for allowance, 
and having been examined and found correct, it is ordered, that 
the same be allowed, and that the said trustee be discharged of 
his trust. I 



Referee in Bankruptcy. 



'See references to Form 49. 
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[Form No. 52.] 
Petition for Removal of Trustee.' 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



To the Honorable 

Judge of the District Court for the District of 



The petition of , one of the creditors of said 

bankrupt, respectfully represents that it is for the interest of 

the estate of said bankrupt that , heretofore appointed 

trustee of said bankrupt's estate, should be removed from his 
trust, for the causes following', to wit: [here set forth the particular 
cause or causes for which such removal is requested.'] 

Wherefore pray — that notice may be served 

Mpon said , trustee as aforesaid, to show cause, at such 

time as may be fixed by the court, why an order should not be 
made removing him from said trust. 



>Ab to appointment and removal of trnstee. aee {{2(17). 44, 46, and Role XIII. 
also {58 and Role XXI(2) as to notices to crediton. 
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[Form No. 63.] 
Notice of Petition for Removal of Trustee.' 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt . 



At 
To 



-, on the day of 



In Bankruptcy. 



-, A- D. 19—. 



Trustee of the estate of 



-, bankrupt: 



You are hereby notified to appear before this court, at 
on the day of , A- D. 19 — y at — o'clock 



— . m., to show cause (if any you have) why you should not be 
removed from your trust as trustee as aforesaid, according to 

the prayer of the petition of y one of the creditors 

of said bankrupt, filed in this court on the day of ^ 

A. D. 19 — y in which it is alleged {here insert the allegation of the 
petition"]. 

Clerk. 



^See references to Form 52. 
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[Form No. 64.] 

Order for Removal of Trustee.^ 

In the District Court of the United States for the 

District of . 



la the matter of 



Bankrupt . 



la Bankruptcy. 



Whereas , of , did, oa the day 

of , A. D. 19 — , present his petition to this court, pray- 
ing that for the reasons therein set forth, the 

trustee of the estate of said , bankrupt, might 

be removed: 

Now, therefore, upon reading the said petition of the said 

and the evidence submitted therewith, and upon 

hearing counsel on behalf of said petitioner and counsel for the 
trustee, and upon the evidence submitted on behalf of said 
trustee, 

It is ordered that the said be removed from 

the trust as trustee of the estate of said bankrupt, and that the 
costs of the said petitioner incidental to said petition be paid by 

said , trustee \pr out of the estate of the said 

^ subject to prior charges]. 

Witness the Honorable , judge of the said 

court, and the seal thereof, at , in said district, on the 

day of , A. D. 19—. 

4 SmI of \ ' 9 

1 the court, r Clerk. 

'See references to Form 52. 
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[Form No. 55.] 

Order for Choice of New Trustee.' 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrup 



In Bankruptcy. 



At , on the day of , A- D. 19 — . 

Whereas, by reason of the removal [or the death ^r resig- 
nation] of , heretofore appointed trustee of the 

'estate of said bankrupt, a vacancy exists in the office of said 
trustee, 

It is ordered, that a meeting of the creditors of said bank- 
rupt be held at ^ in , in said district, on the day 

of , A. D. 19 — , for the choice of a new trustee of said 

estate. 

And it is further ordered that notice be given to said 
creditors of the time, place, and purpose of said meeting, by 
letter to each, to be deposited in the mail at least ten days 
before that day. 

Referee in Bankruptcy. 



^See rafnwiGM to Form 5B. 
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[Form No. 56.] 

Certificate by Referee to Judge. ^ 

lo the District Court of the Uuited States for the 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



I, , one of the referees of said court in bank- 
ruptcy, do hereby certify that in the course of the proceed- 
ings in said cause before me the following question arose pert- 
inent to the said proceedings: [Here state the question^ a sum- 
mary of the evidence relating thereto^ and the finding and order 
oftne referee thereon."] 

And the said question is certified to the judge for his opinion 
thereon. 

Dated at , the day of , A. D. 19—. 

Referee in Bankruptcy. 

'This form is used by the referee in cases to be reviewed by the jadge. As lo 
the petition for review by the judge, see {{24^, 38^, and Rule XXVII. See also 
1390(5) as to what the reiferee is to return with this certificate. 
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[Form No. 57.] 
Bankrupt's Petition for Discharge.' 



In the matter of 



Bankrupt . 



To the Honorable 



In Bankruptcy. 



Judge of the District Court of the United States 

for the District of 



, of , in the county of and 

State of , in said district, respectfully represents that 

on the day of , last past, he was duly ad judged 

bankrupt under the acts of Congress relating to bankruptcy; 
that he has duly surrendered all his property and rights of 
property, and has fully complied with all the requirements 
of said acts and of the orders of the court touching his bank- 
ruptcy. 

Wherefore he prays that he may be decreed by the court 
to have a full discharge from all debts provable against his 
estate under said bankrupt acts, except such debts as are 
excepted by law from such discharge. 

Dated this day of , A. D. 19—. 

, Bankrupt. 

Order of Notice Thereon.* 

District of , ss: 

On this day of , A. D. 19 — y on reading the fore- 
going petition, it is — 

Ordered by the court, that a hearing be had upon the same 

on the day of , A. D. 19 — , before said court, at , 

in said district, at o'clock in the noon; and that 

notice thereof be published in , a newspaper 

printed in said district, and that all known creditors and other 
persons in interest may appear at the said time and place and 
show cause, if any they have, why the prayer of the said peti- 
tioner should not be granted. 

^As to the fpranting of discharges in bankruptcy, see {14; as to revocation of 
discharges, {16; as to debts not affected by a discharge. {17. Discharges are to be 
granted by the judge, the referee having no jurisdiction in questions arising out of 
application for a discharge or composition ({38/? [4]). 

*As to notice of procee'lings to be given creditors, see {58 and Rule XXI(2). 
See alao {20 as to persons before whom oaths or affirmations may be taken. 



FORMS IN BANKRUPTCY. 245 

And it is farther ordered by the court, that the clerk shall 
send by mail to all known creditors copies of said petition and 
this order, addressed to them at their places of residence as 
stated. 

Witness the Honorable , judg-e of the said 

court, and the seal thereof, at , in said district, on the 

day of , A. D. 19—. 

J Seal of I « 

1 the court, r Clerk. 

hereby depose, on oath, that the foregoing* order was 

published in the on the following 

days, viz: 

On the day of and on the day of , in 

the year 19 — . 

District of . 

, 19—. 

Personally appeared , and made oath that the 

foregoing statement by him subscribed is true. 

Before me, 



[Official character,'] 
I hereby certify that I have on this day of 



A« D. 19 — , sent by mail copies of the above order, as therein 
directed. 

Clerk. 
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[Form No. 58.] 

Specification of Grounds of Opposition to Bank- 
rupt's Discharge.* 

In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



In Bankruptcy. 



, of , in the county of and 

State of , a party interested in the estate of said 

, bankrupt, do hereby oppose the granting to him of a 

discharge from his debts, and for the grounds of such op- 
position do file the following specification: [Here specify the 
grounds of oppositions^ 

— , Creditor. 

^Ab to opposition to discharge or composition, see {14^ and Rule XXXII. The 
8peci6cations in opposition to the discharge must be circumstantial, and all^e the 
statutory grounds of opposition {In re Price [D. C], 96 Fed. Rep. 6x1). 

*When the opposition is based on the concealment of assets from bis trustee, 
the speci6catioDs should contain the allegation that the bankrupt did the same 
knowingly and fraudulently. If the specifications on 61e do not show this, they 
may be amended in that respect after the evidence is in, though they cannot be 
amended to present a new issue, or ground of opposition {In re Pierce [D. C], 
X03 Ped. Rep. 64). 
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[Form No- 59.] 
Discharge of Bankrupt.' 
District Court of the United States, 



District of 



Whereas, , of , in said district, has been 

duly adjudged a bankrupt, under the acts of Congress relating 
to bankruptcy, and appears to have comformed to sdl the require- 
ments of law in that behalf, it is therefore ordered by this 

court that said be discharged from all debts 

and claims which are made provable by said acts against his 

estate, and which existed on the day of , A. D, 

19 — , on which day the petition for adjudication was filed 

him; excepting such debts as are by law excepted from the 
operation of a discharge in bankruptcy. 

Witness the Honorable , judge of said district 

court, and the seal thereof this day of , A. D. 19 — . 

I Seal of I 

( theconrt f " i 

Clerk. 

m 

*See reforenoes to Form 57. 
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[Form No. 60.] 

Petition for Meeting to Consider Composiotin/ 

District Court of the United States for the 

District of . 



Bankrupt 



In Bankruptcy. 



To the Honorable , Judg-e of the District 

Court of the United States for the District of 



The above named bankrupt — respectfully represent — that 

a composition of per cent, upon all unsecured debts, 

not entitled to priority in satisfaction of 

debts has been proposed by to creditor*, as provided 

by the acts of Congress relating to bankruptcy, and verily 

believe — that the said composition will be accepted by a majority 

in number and in value of creditors whose claims are 

allowed. 

Wherefore, — he — pray — that a meeting of creditors 

may be duly called to act upon said proposal for a composition, 
according to the provisions of said acts and the rules of court. 



Bankrupt. 



^ As to when compositions are onflrmed, see {12 and Rule X[I(3). See also 
references to Form 58 as to opposition to the contirmation, and {13 as to when 
compositions are set aside 
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[Form No. 61.] 
Application for Confirmation of Composition.' 



In the District Court of the United States for the 

District of . 



In the matter of 



Bankrupt . 



- In Bankruptcy. 



To the Honorable , Judge of the District 

Court of the United States for the District 

of . 

^t , in said district, on the day of 



A. D. 19 — , now comes , the above named 

bankrupt, and respectfully represents to the court that, after 
be had been examined in open court \pr at a meeting of his 
creditors] and had filed in court a schedule of his property and 
a list of his creditors, as required bylaw, he offered terms of 
composition to his creditors, which terms have been accepted 
in writing by a majority in number of all creditors whose claims 
bave been allowed, which number represents a majority in 
amount of such claims; that the consideration to be paid by the 
bankrupt to his creditors, the money necessary to pay all debts 
which have priority, and the costs of the proceedings, amounting 

in all to the sum of dollars, has been deposited, subject 

to the order of the judge, in the National Bank, of 

, a designated depository of money in bankruptcy' cases. 

Wherefore the said respectfully asks that 

the said composition may be confirmed by the court. 

BankrupU 

'As to the coofirmation of a composition, see {12; as to the debts which are 
released on the confirmation of a composition {14^; as to opposition to confirma- 
tion, \\7X. {14^ and Rule XXXII; as to when a composition will be set aside. {13; 
and ;«s to notice of ^^pi^hcaiion to confirm composition to be given creditors, 
{3&i{2) and Rule XXI(2). 
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[Form No. 62.] 
Order Ckmfirming Composition.' 



In the District Court of the United States for the 

District of . 



In the matter of 



In Bankruptcy. 



An application for the confirmation of the composition offered 
by the bankrupt having* been filed in court, and it appearing^ 
that the composition has been accepted by a majority in number 
of creditors whose claims have been allowed and of such allowed 
claims; and the consideration and the money required by law to 
be deposited, having been deposited as ordered, in such place 
as was designated by the judge of said court, and subject to his 
order; and it also appearing that it is for the best interests of 
the creditors; and that the bankrupt has not been guilty of any 
of the acts or failed to perform any of the duties which would 
be a bar to his discharge, and that the offer and its acceptance 
are in good faith and have not been made or procured by any 
means, promises, or acts contrary to the acts of Congress 
relating to bankruptcy: It is therefore hereby ordered that the 
said composition be, and it hereby is, confirmed. 

Witness the Honorable , judge of said court, 

and the seal thereof, this day of ^ A. D. 19 — . 

1 the court f 1 Gcrkm 



'See references to Form 6i. 
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[Fork No. 63.] 
Order of Distribution on Composition.' 
UnTBD States of America : 



In the District Court of the United States for the- 

District of . 



In the matter of 



Bankrupt 



In Bankruptcy. 



The composition offered by the above-named bankrupt in 
this case having* been duly confirmed by the jadge of said 
court, it is hereby ordered and decreed that the distribution of 
the deposit shall be made by the clerk of the court as follows, 
to wit: 1st, to pay the several claims which have priority; 2d, to 
pay the costs of proceedings; 8d, to pay, according* to the terms 
of the composition, the several claims of general creditors which 
have been allowed, and appear upon a list of allowed .claims, on 
the files in this case, which list is made a part of this order. 

Witness the Honorable ^ judge of said court, 

and the seal thereof, this day of ^ A. D. 19 — . 

\ iiM oourt. \ ^f Clerk. 

^Saa lofBrenoeB to Form 6i 
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APPENDIX B. 



United States Hquity Rules. 

PRELIMINARY REGULATIONS. 

Rule I. — The Circuit Courts, as courts of equity, shall be 
deemed always open for the purpose of filing bills, answers, and 
other pleading's, for issuing and returning mesne and final 
process and commissions, and for making and directing all in- 
terlocutory motions, orders, rules, and other proceedings, prepar- 
atory to the hearing of all causes upon their merits. 

Rule II. — The clerk's office shall be open, and the clerk shall 
be in attendance therein, on the first Monday of every month, 
for the purpose of receiving, entering, entertainmg, and dispos- 
ing of all motions, rules, orders, and other proceedings, which 
are grantable of course, and applied for, or had by the parties, 
or their solicitors, in all causes pending in equity, in pursuance 
of the rules hereby prescribed. 

Rule III. — Any judge of the Circuit Court, as well in vacation 
as in term, may, at chambers, or, on the rule days, at the clerk's 
office, make and direct all such interlocutory orders, rules, and 
other proceedings, preparatory to the hearing of all causes upon 
their merits, in the same manner and with the same effect as the 
Circuit Court could make and direct the same in term, reasonable 
notice of the application therefor being first given to the adverse 
party, or his solicit r, to appear and show cause to the contrary 
at the next rule day thereafter, unless some other time is as- 
signed by the judge for the hearing. 

Rule IV. — All motions, rules, orders, and other proceedings 
made and directed at chambers, or on rule days, at the clerk*s 
office, whether special or of course, shall be entered by the clerk 
in an order book, to be kept at the clerk's office, on the day .when 
they are made and directed; which book shall be open, at all office 
hours, to the free inspection of the parties in any suit in equity, 
and their solicitors. And except in cases where personal or 
other notice is specially required or directed, such entry in the 
order book shall be deemed sufficient notice to the parties and 
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their solicitors, without further service thereof, of all orders,, 
rules, acts, notices, and other proceedings entered in such order 
book, touchingany and all the matters in the suits toand in which 
thej are parties and solicitors. And notice to the solicitors shall 
be deemed notice to the parties for whom they appear and 
whom they represent, in all cases where personal notice on the 
parties is not otherwise specially required. Where the solicitors 
for all the parties in a suit reside in or near the same town or 
city, the judges of the Circuit Court may, by rule, abridg'e the 
time for notice of rules, orders, or other proceedings, not 
reqiriring personal service on the parties, in their discretion. 

Rule V. — ^All motions and applications in the clerk's office for 
the issuing of mesne process and final process to enforce and 
execute decrees, for filing bills, answers, pleas, demurrers, and 
other pleadings; for making amendments to bills and answers; 
for taking bills /r^ con/esso; for filing* exceptions, and for other 
proceedings in the clerk's office, which do not, by the rules 
hereinafter prescribed, require any allowance or order of the 
court, or of any judge thereof, shall be deemed motions and 
applications, grantable of course by the clerk of the court. But 
the same may be suspended, or altered, or rescinded, by any 
judge of the court, upon special cause shown. 

Rule VI. — ^AU motions for rules or orders and other proceed* 
ings, which are not grantable of course, or without notice, shall, 
unless a different time be assigned by a judge of the court, be 
made on a rule day, and entered in the order book, and shall be 
heard at the rule day next after that on which the motion is 
made. And if the adverse party, or his solicitor, shall not then 
appear, or shall not show good cause against the same, the 
motion may be heard by any judge of the court ex parity and 
granted as'if not objected to, or refused, in his discretion. 

PROCESS. 

Rule VII. — The process of subpoena shall constitute the 
proper mesne process in all suits in equity, in the first instance, 
to re(juire the defendant to appear and answer the exigency of 
the bill; and unless otherwise provided in these rules, or spe- 
cially ordered by the Circuit Court, a writ of attachment, and if 
the defendant cannot be found, a writ of sequestration, or a writ 
of assistance to enforce a delivery of possession, as the case may 
require, shall be the proper process to issue for the purpose of 
compelling obedience to any interlocutory or final order or decree 
of the court. 
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Rule Vin. — Final process to execute any decree may, if the 
decree be solely for the payment of money, be by a writ of ex- 
ecution, in the form used in the Circuit Court iu suits at com* 
mon law in actions of assumpsit If the decree be for the 
performance of any specific act, as, for example, for the execu- 
tion of a conveyance of land, or the delivering up of deeds, or other 
documents, the decree shall in all cases, prescribe the time 
within which the act shall be done, of which the defendant shall 
be bound, without further service, to take notice; and upon af- 
fidavit of the plaintiff, filed in the clerk's office, that the same has 
not been complied with within the prescribed time, the clerk 
shall issue a writ of attachment against the delinquent party, 
from which, if attached thereon, he shall not be discharged, 
unless upon a full compliance with the decree and the payment 
of all costs, or upon a special order of the court, or of a judge 
thereof, upon motion and affidavit, enlarging the time for the 
performance thereof. If the delinquent party cannot be found, 
a writ of sequestration shall issue against his estate upon the 
return of nan est inventus^ to compel obedience to the decree. 

Rule IX. — When any decree or order is for the delivery of 
possession, upon proof made by affidavit of a demand and refusal 
to obey the decree or order, the party prosecuting the same shall 
be entitled to a writ of assistance from the clerk of the court. 

Rule X. — Every person, not being a party in any cause, who 
has obtained an order, or in whose favor an order shall have been 
made, shall be enabled to enforce obedience to such order by the 
same process as if he were a party to the cause; and every 
person, not being a party in any cause, against whom obedience 
to any order of the court may be enforced, shall be liable to the 
same process for enforcing obedience to such order as if he were 
a party in the cause. 

SERVICE OP PROCESS. 

Rule XI. — No process of subpoena shall issue from the clerk's 
office in any suit in equity until the bill is filed in the office. 

Rule XII. — Whenever a bill is filed, the clerk shall issue the 
process of subpoena thereon, as of course, upon the application 
of the plaintiff, which shall be returnable into the clerk's office 
the next rule day, or the next rule day but one, at the election 
of the plaintiff, occurring after twenty days from the time of 
the issuing thereof. At the bottom of the subpoena shall be 
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placed a memorandum, that the defendant is to enter his ap- 
pearance in the suit in the clerk*H office, on or before the day 
at which the writ is returnable; otherwise, the bill may be taken 
pro con/csso. Where there are more than one defendant, a writ 
of subpoena may, at the election of the plaintiff, be sued out 
separately for each defendant, except in the case of husband 
and wife defendants, or a joint subpoena against all the de- 
fendants. 

Rule XIII. — The service of all subpoenas shall be by a delivery 
of a copy thereof by the officer serving the same to the defendant 
personally, or by leaving a copy thereof at the dwelling-house or 
usual place of abode of each defendant, with some adult person, 
who is a member or resident in the family. 

Rule XrV. — Whenever any subpoena shall be returned not exe- 
cuted as to any defendant, the plaintiff shall be entitled to 
another subpoena, toiies quolics^ against such defendant, if he 
shall require it, until due service is made. 

Rule XV. — The service of all process, mesne and final, sh^l 
be by the marshal of the district, or his deputy, or by some 
other person specially appointed by the court for that purpose, 
and not otherwise. In the latter case, the person serving the 
process shall make affidavit thereof. 

Rule XVI. — Upon the return of the subpoena as served and 
executed upon any defendant, the clerk shall enter the suit upon 
his docket as pending in the court, and shall state the time of 
the entry. 

APPEARANCE. 

Rule XVII. — The appearance day of the defendant shall be 
the rule day to which the subpoena is made returnable, provided 
he has been served with the process twenty days before that 
daj; otherwise, his appearance day shall be the next rule day 
succeeding* the rule day when the process is returnable. 

The appearance of the defe idant, either personally or by his 
solicitor, shall be entered in the order book on the day thereof 
by the clerk. 

BILLS TAKEN PRO CONFESSO. 

Rule XVIII. — It shall be the duty of the defendant, unless the 
time shall be otherwise enlarged, for cause shown, by a judge 
of the court, upon motion for that purpose, to file his plea, 
demurrer, or answer to the bill, in the clerk*s office, on the rule 
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day next succeedinfr that of enteriDg* his appearance. In default 
thcreoff the plaintiff may« at his election, enter an order (as of 
course)in the order book, that the bill be taken pro confesso; and 
thereupon the cause shall be proceeded in ex parte^ and the 
matter of the bill may be decreed by the court at any time after 
the expiration of thirty days from and after the entry of said 
order, if the same can be done without an answer and is proper 
to be decreed; or the plaintiff if he requires any discovery or 
answer to enable him to obtain a proper decree, shall be entitled 
to process of attachment against the defendant, to compel an 
answer; and the defendant shall not, when arrested upon such 
process, be discharged therefrom, unless upon filing his answer, 
or otherwise complying with such order as the court or a judge 
thereof may direct, as to pleading to or fully answering the bill, 
within a period to be fixed by the court or judge, and undertak- 
ing to speed the cause. 

Rule XIX. — When the bill is taken /n?a?»/J?s5£>, the court may 
proceed toadecreeatany time after the expiration of thirty days 
from and after the entry of the order to take the bill pro confesso^ 
and such decree rendered shall be deemed absolute, unless the 
court shall, at the same term, set aside the same, or enlarge the 
time for filing the answer, upon cause shown upon motion and 
affidavit of the defendant. And no such motion shall be granted, 
unless upon the payment of the costs of the plaintiff in the suit up 
to that time, or such part thereof as the court shall deem reason- 
able, and unless the defendant shall undertake to file his answer 
within such time as the court shall direct, and submit to such 
other terms as the court shall direct, for the purpose of speeding 
the cause. 

FRAME OF BILLS. 

Rule XX. — Every bill, in the introductory part thereof, shall 
contain the names, places of abade, and citizenship, of all the 
parties, plaintiff.^ and defendants by and against whom the bill 
IS brouofht. The form, in substance, shall be as follows: *'To 
the judges of the Circuit Court of the United States for the 

district of : A. B., of , and a citizen of the State of 

, brings this his bill against C. D., of , and a citizen of 

the Slate of , and E. F., of , and a citizen of the State 

of . And thereupon your orator complains and says, 

that," etc. 

Rule XXL— The plaintiff, in his bill, shall be at liberty to 
omit, at his option, the part which is usually called the common 
confederacy clause of the bill, averring a confederacy between 
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the defendants to injure or defraud the plaintiff; also what is 
commonly called the charging part of the hill, setting forth the 
matters or excuses which the defendant is supposed to intend 
to set up hy way of defence to the hill; also what is commonly 
called the jurisdiction clause of the hill, that the acts complained 
of are contrary to equity, and that the plaintiff is without any 
remedy at law; and the hill shall not he demurrahle therefor. 
And the plaintiff may, in the narrative or stating part of his bill, 
state and avoid, by counter averments, at his option, any matter 
or thing which he supposes will be insisted upon by the de- 
fendant, by way of defence or excuse, to the case made by the 
plaintiff for relief. The prajrer of the bill shall ask the special 
relief to which the plaintiff himself supposes himself entitled, 
and also shall contain a prayer for general relief; and if an 
injunction, or a writ of ne exeat regno^ or any other special order 
pending the suit is required, it shall also be specially asked for. 

Rule XXn. — ^If any persons, other than those named as 
defendants in the bill, shall appear to be necessary or proper 
parties thereto, the bill shall aver the reason why they are not 
made parlies, by showing them to be without the jurisdiction of 
the court, or that they cannot be joined without ousting the 
jurisdiction of the court as to the other parties. And as to 
persons who are without the jurisdiction and may properly be 
made parties, the bill may pray that process may issue to make 
them parties to the bill if they should come within the juris- 
diction. 

Rule XXnL — The prayer for process of subpoena in the bill 
shall contain the names of all the defendants named in the 
introductory part of the bill, and if any of them are known to 
be infants under age, or otherwise under guardianship, shall 
state the fact, so that the court may take order thereon as just- 
ice may require, upon the return of the process. If an 
injunction, or a writ of ne exeat regno^ or any other special order, 
pending the suit, is asked for in the prayer for relief, that shall 
be sufficient without repeating the same in the prayer for 
process. 

Rule XXIV. — Every bill shall contain the signature of counsel 
annexed to it, which shall be considered as an affirmation on his 
part, that upon the instructions given to him and the case laid 
before him, there is good ground for the suit, in the manner in 
which it is framed. 
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Rule XXV. — ^In order to prevent unnecessary costs and ex- 
penseSv and to promote brevity, succinctness, and directness in 
the allegations of bills and answers, the regular taxable costs 
for every bill and answer shall in no case exceed the sum which 
is allowed in the State court of chancery in the district, if any 
there be; but if there be none, then it shall not exceed the sum 
•of three dollars for every bill or answer. 

SCANDAL AND IMPERTINENCE IN BILLS. 

Rule XXVL — Every bill shall be expressed in as brief and 
succinct terms as it reasonably can be, and shall contain no un- 
necessary recital of deeds, documents, contracts, or other 
instruments, in hac verba^ or any other impertinent matter, or 
any scandalous matter not relevant to the suit. If it does, it 
may on exceptions be referred to a master by any judge of the 
court for impertinence or scandal; and if so found by him, the 
matter shall be expunged at the expense of the plaintiff, and he 
shall pay to the defendant all his costs in the suit up to that 
time, unless the court or a judge thereof shall otherwise order. 
If the master shall report that the bill is not scandalous or im- 
pertinent, the plaintiff shall be entitled to all costs occasioned by 
the reference. 

« 

Rule XXVIL — No order shall be made by any judge for refer- 
ring anjr bill, answer, or pleading, or other matter, or proceeding 
depending before the court for scandal or impertinence, unless 
exceptions are taken in writing and signed by counsel, describ- 
ing the particular passages which are considered to be scan- 
dalous or impertinent; nor unless the exceptions shall be filed on 
•or before the next rule day after the process on the bill shall be 
returnable, or after the answ'er or pleading is filed. And such 
•order, when obtained, shall be considered as abandoned, unless 
the party obtaining the order shall, without any unnecessary 
delay, procure the master to examine and report for the same 
on or before the next succeeding rule day, or the master shall 
certify that further time is necessary for him to complete the 
examination. 

AMENDMENT OF BILLS. 

Rule XXVm.— The plaintiff shall be at liberty as a matter 
of course, and without payment of costs, to amend his bill in any 
matters whatsoever, before any copy has been taken out of the 
clerk*s office, and in any small matters afterwards, such as fil- 
ling blanks, correcting errors of dates, misnomer of parties, 
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misdescription of premises, clerical errors, and g^enerally in 
matters of form. But if he amend in a material point (as he may 
do of course) after a copy has been so taken, before any answer 
or plea, or demurrer to the bill, he shall pay to the defendant 
the costs occasioned thereby, and shall, without delay, furnish 
him a fair copy thereof, free of expense, with suitable reference 
to the places where the same are to be inserted. And if the 
amendments are numerous, he shall furnish in like manner, to 
the defendant, a copy of the whole bill as amended; and if there 
be more than one defendant, a copy shall be furnished to each 
defendant affected thereby. 

Rule XXIX. — After an answer, or plea, or demurrer is put 
in, and before replication, the plaintiff may, upon motion or 
petition, without notice, obtain an order, from any judg-e of the 
court, to amend his bill on or before the next succeeding rule 
day, upon payment of costs or without payment of costs, as the 
court or a judg'e thereof mav in his discretion direct. But after 
replication filed, the plaintift shall not be permitted to withdraw 
it and to amend his bill, except upon a special order of a judge 
of the court, upon motion or petition, after due notice to the 
other party, and upon proof by affidavit that the same is not 
made for the purpose of vexation or delay, or that the matter of 
the proposed amendment is material, and could not with reason- 
able diligence have betn sooner introduced into the bill, and 
upon the plaintiff's submitting to such other terms as may be 
imposed by the judge for speeding the cause. 

Rule XXX. —If the plaintiff, so obtaining anj^ order to amend 
his bill after answer, or plea, or demurrer, or after replication, 
shall not file his amendments or amended bill, as the case may 
require, in the clerk's oflice, on or before the next succeeding 
rule day, he shall be considered to have abandoned the same, 
and the cause shall proceed as if no application for any amend- 
ment had been made. 

DEMURRERS AND PLEAS. 

Rule XXXI. — No demurrer or plea shall* be allowed to be 
filed to any bill, unless upon a certificate of counsel, that in his 
opinion it is well founded in point of law, and support d by the 
affidavit of the defendant, that it is not interposed for delay; 
and if a plea, that it is true in point of fact. 
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Rule XXXII. — The defendant may, and any time before the 
bill is taken for confessed, or afterwards, with the leave of the 
court, demur or plead to the whole bill, or to part of it, and he 
may demur to part, plead to part, and answer as to the residue; 
but in every case in which the bill specially charges fraud or 
combination, a plea to such part must be accompanied with an 
answer fortifying" the plea, and explicitly denying" the fraud and 
combination, and the facts on which the charge is founded. 

Rule XXXIII. — The plaintiff may set down the demurrer or 
plea to be argued, or he may take issue on the plea. If, upon an 
issue, the facts stated in the plea be determined for the de- 
fendant, the^ shall avail him, as far as in law and equity they 
ought to avail him. 

Rule XXXIV. — If, upon the hearing, any demurrer or plea is 
overruled, the plaintiff shall be entitled to his costs in the cause 
up to that period, unless the court shall be satisfied that the 
defendant had good ground in point of law or fact to interpose 
the same, and it was not interposed vexatiously or for delay. 
And upon the overruling of any plea or demurrer, the defendant 
shall be assigned to answer the bill, or so much thereof as is 
covered by the plea or demurrer, the next succeeding rule day, 
or at such other period as, consistently with justice and the 
rights of the defendant, the same can, in the judgment of the 
court, be reasonably done; in default whereof, the bill shall be 
taken against him, fro confesso^ and the matter thereof pro- 
ceeded in and decreed accordingly. 

Rule XXXV. — If upon the hearing, any demurrer or plea 
shall be allowed, the defendant shall be entitled to his costs. 
But the court may, in its discretion, upon motion of the plaintiff, 
allow him to amend his bill upon such terms as it shall deem 
reasonable. 

Rule XXXVI. — No demurrer or plea shall be held bad and be 
overruled upon argument, only because such demurrer or plea 
shall not cover so much of the bill as it might by law have ex- 
tended to. 

Rule XXXVII. — No demurrer or plea shall be held bad and 
overruled upon argument, only because the answer of the de- 
"-ndant may extend to some part of the same matter, as may be 
covered by such demurrer or plea. 
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Rule XXXVIII. — If the plaintiff shall not reply to any plea, 
or set down any plea or demurrer for arj^ument, on the rule day 
when the same is filed, or on the next succeeding* rule day, he 
shall be deemed to admit the truth and sufficiency thereof, and 
his bill shall be dismissed as of course, unless a judg^e of the 
court shall allow him further time for the purpose. 

ANSWERS. 

Rule XXXIX. — The rule, that if a defendant submits to 
answer he shall answer fully to all the matters of the bill, shall 
no long^er apply in cases where jje might by plea protect himself 
from such answer and discovery. And the defendant shall be 
entitled in all cases, by answer, to insist upon all matters of de- 
fence (not being" matters of abatement, or to the character of the 
parties, or matters of form) in bar of or to the merits of the bill, 
of which he may be entitled to avail himself by a plea in bar; and 
in such answer he shall not be compellable to answer any other 
matters than he would be compellable to answer and discover 
upon filing a plea in bar, and an answer in support of such plea, 
touching the matters set forth in the bill, to avoid or repel the 
bar or defence. Thus, for example, a bona fide purchaser for a 
valuable consideration, without notice, may set up that defence 
by way of answer instead of plea, and shall be entitled to the 
same protection, and shall not be compellable to make any 
further answer or discovery of his title than he would be in any 
answer in support of such plea. 

Rule XL. — A defendant shall not be bound to answer any 
statement or charge in the bill, unless specially and particularly 
interrogated thereto; and a defendant shall not be bound to 
answer any interrogatory in the bill, except those interrogatories 
which such defendant is required to answer; and where a de- 
fend mt shall answer any statement or ch.ir:^c in the bill, to 
which he is not interro,^ated, only .by statin^^ his ignorance of 
the matter so stated or charged, such answer shall be deemed 
impertinent. 

Ordered (December term, 1850), that the fortieth rule, here- 
tofore adopted and promulgated by this court as ona of the 
rules of practice in suits in equity in the Circuit Courts, be and 
the same is hereby repealed and annulled. And it shall not 
hereafter be necessary to interrogate a defendant specially and 
particularly upon any statement in the bill, unless the complain- 
ant desires to do so to obtain a discovery. 
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Rule XLl. — The interrog-atories contained in the interrogat- 
ing* part of the bill shall be divided as conveniently as may be 
from each other, and numbered consecutively 1, 2, 3, &c.; and 
the interrog"atories which each defendant is required to answer 
shall be specified in a note at the foot of the bill, in the form or 
to the effect following-; that is to say — "The defendant (A. B.) is 
required to answer the interrogatories numbered respectively 

1, 2, 3, &c.;" and the office copy of the bill taken by each de- 
fendant shall not contain any interrogatories except those which 
such defendant is so required to answer, unless such defendant 
shall require to be furnished with a copy of the whole bill. 

If the complainant, in his bill, shall waive an answer under 
oath, or shall only require an answer under oath with regard to 
certain specified interrogatories, the answer of the defendant, 
though under oath except such part thereof as shall be directly 
responsive to such interrogatories, shall not be evidence in his 
favor, unless the cause be set down for hearing on bill and 
answer only; but may nevertheless be used as an affidavit, with 
the same effect as heretofore, on a motion to grant or dissolve 
an injunction, or on any other incidental motion in the cause; 
but this shall not prevent a defendant from becoming a witness 
in his own behalf under section 3 of the act of Congress of July 

2, 1864.* 

Rule XLII. — The note at the foot of the bill, specifying the 
interrogatories which each defendant is required to answer, 
shall be considered and treated as part of the bill; and the 
addition of any such note to the bill, or any alteration in or ad- 
dition to such note after the bill is filed, shall be considered and 
treated as an amendment of the bill. 

Rule XLIII. — Instead of the words of the bill now in use, 
preceding the interrogating part thereof, and beginning with 
the words *'To the end, therefore," there shall hereafter be used 
words in the form or to the effect following: "To the end, there- 
fore, that the said defendants may, il they can, show why your 
orator should not have the relief hereby prayed, and may, upon 
their several and respective corporal oaths, and according to the 
best and utmost of their several and respective knowledge, 
remembrance, information, and belief, full, true, direct, and 
perfect answer make to such of the several interrogatories here- 
inafter numbered and set forth, as by the note hereunder 



* See Rev. Stat. {858. 
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written, they are respectively required to answer; that is 
to say — 

"1. Whether, &c. 
'2. Whether, &c." 

Rule XLIV, — A defendant shall be at liberty, by answer, to 
decline answering any interrogatory or part of an interrogatory, 
from answering which he might have protected himself by 
demurrer; and he shall be at liberty so to decline, notwithstand- 
ing he shall answer other parts of the bill, from which he might 
have protected himself by demurrer. 

Rule XLV. — No special replication to any answer shall be 
filed. But if any matter alleged in the answer shall make it 
necessary for the plaintifF to amend his bill, he may have leave 
to amend the same with or without the payment of costs, as the 
court, or a judge thereof, may in his discretion direct. 

Rule XLVI. — In every case where an amendment shall be 
made after answer filed, the defendant shall put in a new or sup- 
plemental answer, on or before the next succeeding rule day 
after that on which the amendment or amended bill is filed, 
unless the time is enlarged or otherwise ordered by a judge of 
the court; and upon his default the like proceedings may be had 
as in cases of an omission to put in an answer. 

PARTIES TO BILLS. 

Rule XLVII. — In all cases where it shall appear to the court 
that persons, who might otherwise be deemed necessary or 
proper parties to the suit, cannot be made parties by reason of 
their being out of the jurisdiction of the court, or incapable 
otherwise of being made parties, or because their joinder would 
oust the jurisdiction of the court as to the parties before the 
court, the court may, in their discretion, proceed in the cause 
without making such persons parties; and in such cases the 
decree shall be without prejudice to the rights of the absent 
parties. 

Rule XLVIII.— Where the parties on either side are very 
numerous, and cannot, without manifest inconvenience and op- 
pressive delays in the suit, be all brought before it, the court, 
in its discretion, may dispense with making all of them parties, 
and may proceed in the suit, having sufficient parties before it 
to represent all the adverse interests of the plaintiffs and the 
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defendants in the suit properly before it. But in such cases the 
decree shall be without prejudice to the rig'hts and claims of all 
the absent parties. 

Rule XLIX. — In all suits concerning real estate, which is 
vested in trustees by devise, and such trustees are competent 
to sell and give discharges for the proceeds of the sale, and for 
the rents and profits of the estate, such trustees shall represent 
the persons beneficially interested in the estate or the proceeds, 
or the rents and profits, in the same manner, and to the same 
extent, as the executors or administrators in suits concerning 
personal estate represent the persons beneficially interested in 
such personal estate; and in such cases it shall not be necessary 
to make the persons beneficially interested in such real estate, 
or rents and profits, parties to the suit; but the court may, upon 
consideration of the matter on the hearing, if it shall so think 
fit, order such persons to be made parties. 

Rule L. — In suits to execute the trusts of a will, it shall not 
be necessary to make the heir at law a party; but the plaintiff 
shall be at liberty to make the heir at law a party, where he de- 
sires to have the will established against him. 

Rule LI. — In all cases in which the plaintiff has a joint and 
several demand against several persons, either as principals or 
sureties, it shall not be necessary to bring before the court as 
parties to a suit concerning such demand, all the persons liable 
thereto; but the plaintiff may proceed against one or more of the 
persons severally liable. 

Rule LII. — Where the defendant shall, by his answer, sug- 
gest that the bill is defective for want of parties, the plaintiff 
shall be at liberty, within fourteen days after answer filed, to 
set down the cause for argument upon that objection only; and 
the purpose for which the same is so set down shall be notified 
by an entry, to be made in the clerk's order book, in the form 
or to the effect following, (that is to say:) "Set down upon the 
defendant's objection for want of parties." And where the plain- 
tiff shall not so set down his cause, but shall proceed therewith 
to a hearing, notwithstanding an objection for want of parties 
taken by the answer, he shall not, at the hearing of the cause, 
if the defendant's objection shall then be allowed, be entitled as 
of course to an order for liberty to amend his bill by adding 
parties. But the court, if it thinks fit, shall be at liberty to 
dismiss the bill. 
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Rule LIII. — If a defendant shall, at the hearing* of a causet 
object that a suit is defective for want of parties, not having- by 
plea or answer taken the objection, and therein specified by 
name or description the parties to whom the objection applies, 
the court (if it shall think fit) shall be at liberty to make a 
decree saving the rights of the absent parties. 

NOMINAL PARTIES TO BILLS. 

Rule LIV. — Where no account, payment, conveyance, or 
other direct relief is sought against a party to a suit, not being 
an infant, the party, upon service of the subpoena upon him, 
need not appear and answer the bill, unless the plaintifF spe- 
cially requires him so to do by the prayer of his bill; but he may 
appear and answer at his option; and if he does not appear and 
answer he shall be bound by all the proceedings in the cause. 
If the plaintiff shall require him to appear and answer, he shall 
be entitled to the costs of all the proceedings against him, 
unless the court shall otherwise direct. 

Rule LV. — Whenever an injunction is asked for by the bill 
to stay proceedings at law, if the defendant do not enter his ap- 
pearance and plead, demur, or answer to the same within the 
time prescribed therefor by these rules, the plaintiff shall be 
entitled as of course, upon motion without notice, to such injunc- 
tion. But special injunctions shall be grantable only upon due 
notice to the other party by the court in term, or by a judge 
thereof in vacation, after a hearing, which may h^ ex parte^ if 
the adverse party does not appear at the time and place or- 
dered. In every case where an injunction, either the common 
injunction or a special injunction, isawarded in vacation, it shall, 
unless previously dissolved by the judge granting the same, 
continue until the next term ot the court, or until it is dissolved 
by some other order of the court. 

BILLS OF REVIVOR AND SUPPLEMENTAL BILLS. 

Rule LVI. — Whenever a suit in equity shall become abated 
by the death of either party, or by any other event, the same 
may be revived by a bill of revivor, or a bill in the nature of a 
bill of revivor, as the circumstances of the case may require, 
filed by the proper parties entitled to revive the same; which bill 
may be filed in the clerk's oflSce at any time; and upon sug- 
gestion of the facts, the proper process of subpoena shall, as of 
course, be issued by the clerk, requiring the proper representa- 
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lives of the other party to appear and show cause, if any they 
have, why the cause should not be revived. And if no cause 
shall be shown at the next rule day which shall occur after 
fourteen days from the time of the service of the same 
process, the suit shall stand revived, as of course. 

Rule LVII. — Whenever any suit in equity shall become de- 
fective, from any event happening* after the filing" of the bill, (as, 
for example, by change of interest in the parties,) or for any 
other reason a supplemental bill, or a bill in the nature of a sup- 
plemental bill, may be necessary to be filed in the cause, leave to 
file the same may be granted by any judge of the court on any 
rule day, upon proper cause shown, and due notice to the other 
party. And if leave is granted to file such supplemental bill, 
the defendant shall demur, plead, or answer thereto on the 
next succeeding rule day after the supplemental bill is filed in 
the clerk's office, unless some other time shall be assigned by a 
judge of the court. 

Rule LVIII. — It shall not be necessary in any bill of revivor, 
or supplemental bill, to set forth any of the statements in the 
original suit, unless the special circumstances of the case may 
require it 

ANSWERS. 

Rule LIX. — Every defendant may swear to his answer before 
any justice or judge of any court of the United States, or before 
any commissioner appointed by any Circuit Court to take testi- 
mony or depositions, or before any master in chancery appointed 
by any Circuit Court, or before any judge of any court of a 
State or Territory, or before any notary public. 

AMENDMENT OF ANSWERS. 

Rule LX. — After an answer is put in, it may be amended as 
of course, in any matter of form, or by filling up a blank, or cor- 
recting a date, or reference to a document or other small matter, 
and be re-sworn, at any time before a replication is put in, or 
the cause is set down mr a hearing upon bill and answer. But 
after replication, or such setting down for a hearing, it shall not 
be amended in any material matters, as by adding new facts or 
defences,^ or qualifying or altering the original statements, 
except by special leave of the court or of a judge thereof, upon 
motion and cause shown after due notice to the adverse party, 
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supported, if required, by affidavit. And in every case where 
leave is so granted, the court, or the judg-e gfranting the same, 
may, in his discretion, require that the same be separately 
engrossed and added as a distinct amendment to the original 
answer, so as to be distinguishable therefrom. 

EXCEPTIONS TO ANSWERS. 

Rule LXI. — ^After an answer is filed on any rule day the 
plaintiff shall be allowed until the next succeeding rule day to file 
in the clerk's office exceptions thereto for insufficiency, and no 
longer, unless a longer time shall be allowed for the purpose, 
upon cause shown to the court or a judge thereof; and if no 
exception shall be filed thereto within that period, the answer 
shall be deemed and taken to be sufficient. 

Rule LXU. — When. Ine same solicitor is employed for two or 
more defendants, and separate answers shall be filed, or other 
proceedings had by two or more of the defendants separately, 
costs shall not be allowed for such separate answers or other 
proceedings, unless a master, upon reference to him, shall 
certify that such separate answers and other proceedings were 
necessary or proper, and ought not to have been joined together. 

Rule LXIII. — Where exceptions shall be filed to the answer 
for insufficiency within the period prescribed by these rules, if 
the defendant shall not submit to the same and file an amended 
answer on the next succeeding rule day, the plaintiff shall 
forthwith set them down for a hearing on the next succeeding 
rule day thereafter, before a judge of the court, and shall enter, 
as of course, in the order book, an order for that purpose. 
And if he shall not so set down the same for a hearing, the 
exceptions shall be deemed abandoned, and the answer shall be 
deemed sufficient: Provided^ however^ That the court, or any 
judge thereof, may, for good cause shown, enlarge the time for 
filing exceptions, or for answering the same, in his discretion, 
upon such terms as he may deem reasonable. 

Rule LXIV. —If at the hearing the exceptions shall be allowed, 
the defendant shall be bound to put in a full and complete answer 
thereto on the next succeeding rule day; otherwise, the plaintiff 
shall, as of course, be entitled to take the bill, so far as the 
matter of such exceptions is concerned, as confessed, or, at his 
election, he may have a writ of attachment to compel the de- 
fendant to make a better answer to the matter of the exceptions; 
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and the defendant, when he is in custody upon such writ, shall 
not be discharg-ed therefrom but by an order of the court, or of 
a judg-e thereof, upon his putting" in such answer and complying* 
with such other terms as the court or judg-e may direct. 

Rule LXV. — If, upon arg-ument, the plaintiff's exceptions to 
the answer shall be overruled, or the answer shall be adjudg-ed 
insufficient, the prevailing* party shall be entitled to all the costs 
occasioned thereby, unless otherwise directed by the court, or 
the judg-e thereof, at the hearing- upon the exceptions. 

REPLICATION AND ISSUE. 

Rule LXVI. — Whenever the answer of the defendant shall 
not be excepted to, or shall be adjudgfed or deemed sufficient, 
the plaintiff shall file theg-eneral replication thereto on or before 
the next succeeding rule day thereafter; and in all cases where 
the general replication is filed the cause shall be deemed to all 
intents and purposes at issue, without any rejoinder or other 
pleading- on either side. If the plaintiff shall omit or refuse to 
file such replication within the prescribed period, the defendant 
shall be entitled to an order, as of course, for a dismissal of the 
suit; and the suit shall thereupon stand dismissed, unless the 
court, or a judge thereof, shall, upon motion for cause shown, 
allow a replication to be filed nunc pro tunCy the plaintiff submit- 
ting to speed the cause, and to such other terms as may be 
directed. 

TESTIMONY— HOW TAKEN. 

Rule LXVII. — After the cause is at issue, commissions to 
take testimony may be taken out in vacation as well as in term, 
jointly by both parties, or severally by either party, upon inter- 
rogatories filed by the party taking out the same in the clerk's 
office, ten days' notice thereof being given to the adverse party 
to file cross-interrogatories before the issuing of the commission; 
and if no cross-interrogatories are filed at the expiration of the 
time, the commissoin may issue ex parte. In all cases the com- 
missioner or commissioners may be named by the court, or 
by a judge thereof; and the presiding judge of the court exer- 
cising jurisdiction may either in term time or vacation vest in 
the clerk of the court general power to name commissioners to 
take testimony. Either party may give notice to the other that 
he desires the evidence to be adduced in the cause to be taken 
orally, and thereupon all the witnesses to be examined shall be 
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examined before one of the examiners of the court, or before an 
examiner to be specially appointed by the court, the examiner, 
if he so re<}uest, to be furnished with a copy of the pleading's; 
such examination shall take place in the presence of the parties 
or their agents, by their counsel or solicitors, and the witnesses 
shall be subject to cross-examination and re-examination, all of 
which shall be conducted as near as may be in the mode now 
used in common-law courts. 

The depositions taken upon such oral examination shall be 
reduced to writing- by the examiner, in the form of question put 
and answer given; -provided^ that, by consent of parties, the 
examiner may take down the testimony of any witness in the 
form of narrative. 

At the request of either party, with reasonable notice, the 
deposition of any witness shall, under the direction of the exam- 
iner, be taken down either by a skillful stenographer or by a 
skillful type-writer, as the examiner may elect, and when taken 
stenograph ically shall be put into typewriting or other writing-; 
provided^ that such stenographer or typewriter has been ap* 
pointed by the court, or is approved by both parties. 

The testimony of each witness, after such reduction to writ- 
ing, shall be read over to him and signed by him in the presence 
of the examiner and of such of the parties or counsel as may 
attend; provided^ that if the witness shall refuse to sign his 
deposition so taken, then the examiner shall sign the same, stat- 
ing upon the records the reasons, if any, assigned by the 
witness for such refusal. 

The examiner may, upon all examinations, state any special 
matters to the court as he shall think fit, and any question or 
questions which may be objected to shall be noted by the exam- 
iner upon the deposition, but he shall not have power to decide 
on the competency, materiality, or relevancy of the questions, 
and the court shall have power to deal with the costs of incom- 
petent, imm,ateriaU or irrelevant depositions, or parts of them, 
as may be just. 

In case of refusal of witnesses to attend, to be sworn, or to 
answer any question put by the examiner, or by counsel or soli- 
citor, the same practice shall be adopted as is now practiced 
with respect to witnesses to be produced on examination before 
an examiner of said court on written interrogatories. 

Notice shall be given by the respective counsel or solicitors 
to the opposite counsel or solicitors or parties of the time and 
place of the examination for such reasonable time as the exam- 
iner may fix by order in each cause. 
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When the examination of witnesses before the examiner is 
concluded, the original depositions, authenticated by the signa- 
ture of the examiner, shall be transmitted by him to the clerk 
of the court, to be there filed of record in the same mode as 
prescribed in section 865 of the Revised Statutes. 

Testimony may be taken on commission in the usual way by 
written interrogatories and cross-interrogatories, on motion to 
the court in term time, or to a judge in vacation, for special 
reasons satisfactory to the court or judge. 

Where the evidence to be adduced in a cause is to be taken 
orally, as before provided, the court may, on motion of either 
party, assign a time within which the complainant shall take his 
evidence in support of the bill, and a time thereafter within 
which the defendant shall take his evidence in defence and a 
time thereafter within which the complainant shall take his 
evidence in reply; and no further evidence shall be taken in the 
cause, unless by agreement of the parties or by leave of court 
first obtained, on motion for cause shown. 

The expense of the taking down of depositions by a stenog- 
rapher and of putting them into typewriting or other writing 
shall be paid in the first instance by the party calling the witness, 
and shall be imposed by the court, as part of the costs, upon 
such party as the court shall adjudge should ultimately bear 
them. 

Upon due notice given as prescribed by previous order, the 
court may, at its discretion, permit the whole, or any specific 
part of the evidence to be adduced orally in open court on final 
hearing. 

Rule LXVIII. — Testimony may also be taken in the cause, 
after it is at issue, by deposition, according to the acts of Con- 
gress. But in such case, if no notice is given to the adverse 
party of the time and place of taking the deposition, he shall, 
upon motion and affidavit of the fact, be entitled to a cross- 
examination of the witness either under a commission or by a 
new deposition taken under the acts of Congress, if a court or 
a judge thereof shall, under all the circumstances, deem it 
reasonable. 

Rule LXIX. — Three months, and no more, shall be allowed 
for the taking of testimony after the cause is at issue, unless the 
courtora judge thereof shall, upon special cause shown by either 
party, enlarge the time; and no testimony taken after such 

{period shall be allowed to be read in evidence at the hearing, 
mmediately upon the return of the commissions and deposi- 
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tions containing the testimony, into the clerk^s office, publication 
thereof may be ordered in the clerk's office, by any judge of the 
court, upon due notice to the parties, or it may be enlarged, as 
he may deem reasonable under all the circumstances. But, by 
consent of the parties, publication of the testimony may at any 
time pass into the clerk's office, such consent being in writing, 
and a copy thereof entered in the order books or indorsed upon 
the deposition or testimony. 

TESTIMONY D£ BENE ESSE. 

Rule LXX. — After any bill filed, and before the defendant 
hath answered the same, upon affidavit made that any of the 
plaintiff's witnesses are aged or infirm, or going out of the 
country, or that any one of them is a single witness to a material 
fact the clerk of the court shall, as of course, upon the ap- 
plication of the plaintiff, issue a commission to such commis- 
sioner or commissioners as a judge of the court may direct, to 
take the examination of such witness or witnesses ae bene esse^ 
upon giving due notice totheadversepartyof the time and place 
of taking his testimony. 

FORM OF THE LAST INTERROGATORY. 

Rule LXXI. — The last interrogatory in the written inter- 
rogatories to take testimony' now commonly in use shall in the 
future be altered, and stated, in substance, thus: "Do you 
know, or can you set forth, any other matter or thing which may 
be a benefit or advantage to the parties at issue in this cause, or 
either of them, or that maybe material to the subject of this 
your examination, or the matters in question in this cause? If 
yea, set forth the same fully and at large in your answer." 

CROSS-BILL. 

Rule LXXII. — Where a defendant in equity files a cross-bill 
for discovery only against the plaintiff in the original bill, the 
defendant to the original bill shall first answer thereto, before 
the original plaintiff shall be compellable to answer the cross- 
bill. The answer of the original plaintiff to such cross-bill may 
be read and used b)' the party filing the cross-bill, at the hearing, 
in the same manner and under the same restrictions as the 
answer pra^'ing relief may now be read and used. 

REFERENCE TO AND PROCEEDINGS BEFORE 

MASTERS. 

Rule LXXIII. — Every decree for an account of the personal 
estate of a testator or intestate shall contain a direction to the 
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master, to whom it is referred to take the same, to inquire and 
state to the court what parts, if any, of such personal estate are 
outstanding or undisposed of, unless the court shall otherwise 
direct. 

Rule LXXIV. — Whenever any reference of any matter is 
made tp a master to examine and report thereon, the party at 
whose instance or for whose benefit the reference is made shall 
cause the same to be presented to the master for a hearing" on 
or before the next rule day succeeding* the time when the ref- 
erence was made; if he shall omit to do so, the adverse party 
shall be at liberty forthwith to cause proceedings to be had before 
the master, at the cost of the party procuring the reference. 

Rule LXXV. — Upon every such reference it shall be the duty 
of the master, as soon as he reasonably can after the same is 
brought before him, to assign a time and place for proceedings 
in the same, and to give due notice thereof to each of the parties 
or their solicitors; and if either party shall fail to appear at the 
time and place appointed, the master shall be at liberty to 
proceed exparte^ or in his discretion, to adjourn the examination 
and proceedings to a future day, giving notice to the absent 
party or his solicitor of such adjournment; and it shall be the 
duty of the master to proceed with all reasonable diligence in 
every such reference, and with the least practicable delay; and 
either party shall be at liberty to apply to the court, or a judge 
thereof, for an order to the master to speed the proceedings, 
and to make his report, and to certify to the court or judge the 
reason for any delay. 

Rule LXXVI. — In the reports made by the master to the 
court, no part of any state of facts, charge, affidavit, deposition, 
examination, or answer, brought in or used before them, shall 
be stated or recited. But such state of facts, charge, affidavit, 
deposition, examination, or answer shall be identified, specified, 
and refered to, so as to inform the court what state of facts, 
charge, affidavit, deposition, examination, or answer, were so 
brought in or used. 

Rule LXXVII. — The master shall regulate all the proceed- 
ings in every hearing before him, upon every such reference; 
and be shall have full authority to examine the parties in the 
cause upon oath touching all matters contained in the reference; 
and also to require the production of all books, papers, writings, 
vouchers, and other documents applicable thereto; and also to 



278 UNITED STATES EQUITY RULES 

examine on oath, viva voce^ all witnesses produced by the par- 
ties before him, and to order the examination of other witnesses 
to be taken, under a commission to be issued upon bis certificate 
from the clerk's oflSce, or by deposition according to the acts of 
Cong'ress, or otherwise, as hereinafter provided; and also to 
direct the mode in which the matters requiring evidence shall 
be proved before him; and generally to do all other acts, and 
direct all other inquiries and proceedings in the matters before 
him, which he may deem necessary and proper to the justice 
and merits thereof and the rights of the parties. 

Rule LXXVIII. — Witnesses who live within the district may, 
upon due notice to the opposite party, be summoned to appear 
before the commissioner appointed to take testimony, or before 
a master or examiner appointed in any cause, by subpoena in 
the usual form, which may be issued by the clerk in blank, and 
filled up by the party praying the same, or by the commissioner, 
master, or examiner, requiring the attendance of the witnesses 
at the time and place specified, who shall be allowed for attend- 
ance the same compensation as for attendance in court; and if 
any witness shall refuse to appear, or give evidence, it shall be 
deemed a contempt of the court, which being certified to the 
clerk's office by the commissioner, master, or examiner, an 
attachment may issue thereupon, by order of the court or any 
judge thereof, in the same manner as if the contempt were 
for not attending, or for refusing to give testimony in the 
court. But nothing herein contained shall prevent the examina- 
tion of witnesses viva voce when produced in open court, if the 
court shall in its discretion deem it advisable. 

Rule LXXIX. — All parties accounting before a master shall 
bring in their respective accounts in the form of debtor and 
creditor; and any of the other parties, who shall not be satisfied 
with the accounts so brought in, shall be at liberty to examine 
the accounting party viva voce^ or upon interrogatories in the 
master's office, or by deposition, as the master shall direct. 

Rule LXXX. — All affidavits, depositions, and documents, 
which have been previously made, read, or used in the court, 
upon any proceeding in any cause or matter, may be used before 
the master. 

Rule LXXXI. — The master shall be at liberty to examine 
any creditor or other person coming in to claim before him, 
either upon written interrogatories, or viva vocCy or in both 
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modes, as the nature of the case may appear to him to require. 
The evidence upon such examinations shall be taken down by 
the master, or by some other person by his order and in his 
presence, if either party requires it, in order that the same may 
be used by the court, if necessary. 

Rule LXXXII. — The Circuit Courts may appoint standing 
masters in chancery in their respective districts (a majority of 
all the judges thereof, including* the justice of the Supreme 
Court, the circuit judges, and the district judge for the district, 
concurring in the appointment); and they may also appoint a 
master ^r^ hac vice in any particular case. The compensation to 
be allowed to every master in chancery for his services in any 
particular case shall be fixed by the Circuit Court, in its 
discretion, having regard to all the circumstances thereof, and the 
compensation shall be charged upon and borne by such parties 
in the cause as the court shall direct. The master shall not 
retain his report as security for his compensation; but when the 
compensation is allowed by the court, he shall be entitled to an 
attachment for the amount against the party who is ordered to 
pay the same, if, upon notice thereof, he does not pay it within 
the time prescribed by the court. 

EXCEPTIONS TO REPORT OF MASTER. 

Rule LXXXIIL — The master as soon as his report is ready, 
shall return the same into the clerk's office, and the day of the 
return shall be entered by the clerk in the order book. The 
parties shall have one month from the time of filing the report 
to file exceptions thereto; and if no exceptions are within that 
period filed by either party, the report shall stand confirmed on 
the next rule day after the month is expired. If exceptions are 
filed, they shall stand for hearing before the court if the court 
is then in session; or if not, then at the next sittinsf of the court 
which shall be held thereafter by adjournment or otherwise. 

Rule LXXXIV. — And in order to prevent exceptions to 
reports from being filed for frivolous causes, or for mere delay, 
the party, whose exceptions are overruled shall, for every ex- 
ception overruled, pay cost to the other party and for every 
exception allowed shall be entitled to costs — the costs to be 
fixed in each case by the court, by a standing rule of the 
Circuit Court 
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DECREES. 

Rule LXXXV. — Clerical mistakes in decrees, or decretal 
orders, or errors arising from any accidental slip or omission, 
may, at any time before an actual enrollment thereof be cor- 
rected by order of the court or a judge thereof, upon petition, 
without the form or expense of a rehearing. 

Rule LXXXVI. — In drawing up decrees and orders, neither 
the bill, nor answer, nor other pleadings, nor any part thereof, 
nor the report of any master, nor any other prior proceeding, 
shall be recited or stated in the decree or order; but the decree 
and order shall begin, in substance, as follows: ^^This cause came 
on to be heard (or to be further heard, as the case may be) at 
this term, and was argued by counsel; and thereupon, upon con- 
sideration thereof, it was ordered, adjudged, and decreed as 
follows, viz.:" [Here insert the decree or order]. 

GUARDIANS AND PROCHEIN AMIS. 

Rule LXXXVII. — Guardians ad litem to defend a suit may 
be appointed by the court, or by any judge thereof, for infants 
or other persons who are under guardianship, or otherwise 
incapable to sue for themselves; all infants and other persons so 
incapable may sue by their guardians, if any, or by their ^r<7- 
chein ami; subject, however, to such orders as the court may 
direct for the protection of infants and other persons. 

Rule LXXXVIII. — Every petition for a rehearing shall contain 
the special matter or cause on which such rehearing is applied 
for, shall be signed by counsel, and the facts therein stated, if 
not apparent on the record, shall be verified by the oath of the 
party, or by some other person. No rehearing shall be granted 
after the term at which the final decree of the court shall have 
been entered and recorded, if an appeal lies to the Supreme 
Court. But if no appeal lies, the petition may be admitted at 
any time before the end of the next term of the court, in the 
discretion of the court. 

Rule LXXXIX.— The Circuit Courts (a majority of all the 
judges thereof, including the justice of the Supreme Court, the 
circuit judges, and the district judge of the district, concurring 
therein) may make any other and further rules and regulations 
for the practice, proceedings, and process, mesne and final, in 
their respective districts, not inconsistent with the rules hereby 
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prescribed, in their discretion, and from time to time alter and 
amend the same. 

Rule XC. — In all cases where the rules prescribed by this 
court or by the Circuit Court do not apply, the practice of the 
Circuit Court shall be regulated by the present practice of the 
High Court of Chancery in England, so far as the same may 
reasonably be applied consistently with the local circumstances 
and local convenience of the district where the court is held, not 
as positive rules, but as furnishing just analogies to regulate 
the practice. 

Rule XCI. — Whenever under these rules an oath is or may 
be required to betaken, the party may, if conscientiously scru- 
pulous of taking an oath, in lieu thereof, make solemn afiBrmation 
to the truth of the facts stated by him. 

Rule XCIL—Orrf^r^rf (December Term, 1863), That in suits 
in equity for the foreclosure of mortgages in the Circuit Courts of 
the United States, or in any court of the Territories having juris- 
diction of the same, a decree majr be rendered for any balance that 
may be found due to the complainant over and above the proceeds 
of the sale or sales, and execution may issue for the collection 
of the same, as is provided in the eighth rule of this court regula- 
ting the equity practice, where the decree is solely for the 
payment of money. 

INJUNCTIONS. 

Rule XCIII. — When an appeal from a final decree in an equity 
suit, granting or dissolving an injunction, is allowed by a justice 
or judge who took part in the decision of the cause, he may in 
his discretion, at the time of such allowance, make an order 
suspending or modifying the injunction during the pendency of 
the appeal, upon such terms as to bond or otherwise as he may 
consider proper for the security of the rights of the opposite 
party. 

BILL BY STOCKHOLDER. 

Rule XCIV. — Every bill brought by one or more stockholders 
in a corporation against the corporation and other parties, 
founded on rights which may properly be asserted by the cor- 
poration, must be verified by oath, and must contain an allega- 
tion that the plaintiff was a shareholder at the time of the 
transaction of which he complains, or that his share had devolved 
on him since by operation of law, and that the suit is not a col« 
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lusive one to confer on a court of the United States jurisdictioa 
of a case of which it would not otherwise have cognizance. It 
must also set forth with particularity the efforts of the plaintiff 
to secure such action as he desires on the part of managing* 
directors or trustees, and, if necessary, of the shareholders, and 
the causes of his failure to obtain such action. 

See also the following sections of the act of June 1, 1872: 
Sec. 7. That whenever notice is given of a motion for an 
injunction out of a Circuit or district court of the United States, 
the court or judge thereof may, if there appear to be danger of 
irreparable injury from delay, grant an order restraining the 
act sought to be enjoined until the decision upon the motion. 
Such order may be granted with or without security, in the 
discretion of the court or judge: Provided, That no justice of 
the Supreme Court shall hear or allow any application for an 
injunction or restraining order except within the circuit to 
which he is allotted, and in causes pending in the circuit to 
which he is allotted, or in such causes at such place outside of 
the circuit as the parties may in writing stipulate, except in 
causes where such application cannot be heard by the circuit 
judge of the circuit, or the district judge of the district. 

Sec. 13. That when in any suit in equity, commenced in any 
court in the United States, to enforce any legal or equitable lien 
or claim against real or personal property within the district 
where such suit is brought, one or more of the defendants 
therein shall not be an inhabitant of or found within the said 
district, or shall not voluntarily appear thereto, it shall be lawful 
for the court to make an order directing such absent defendant 
to appear, plead, answer, or demur to the complainant's bill at a 
certain day therein to be designated, which order shall be served 
on such absent defendant, if practicable wherever found; or 
where such personal service is not practicable, such order shall 
be published in such a manner as the court shall direct; and in 
case such absent defendant shall not appear, plead, answer or 
demur within the time so limited, or within some further time 
to be allowed by the court, in its discretion, and upon proof of 
the service or publication of said order, and of the performance 
of the directions contained in the same, it shall be lawful for 
the court to entertain jurisdiction, and proceed to the hearing 
and adjudication of such suit in the same manner as if such 
absent defendant had been served with process within the said 
district; but such adjudication shall, as regards such absent de- 
fendant without appearance, affect his property within such 
district only. 
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Abbreviations, not to be used in petition or schedules, X52(R.i|). 
Absence, or disability of referee, 8i. 
Abuse, of discretion, when present, 66. 
Account, mutual, may be set-off, 135. 

of firm and individual property, 31. 
marshal, I58(R.I9). 
referee's expenses, i62(R.26). 
trustee, final, when to be filed, 87. 

notice of hearing on, 103, 104. 
to be open to inspection, 89. 
what to show, 87. 
open, debt founded on is provable, 119. 
running, when payment on not a preference, 100. 
what insolvent may balance with creditors, iii. 
Acknowledgement, of assignment of claim, i6o(R 21). 

letter of attorney, i6o(R.2i). 
Acts of Bankruptcy. (See Bankruptcy. ) 
Actions, rights of. what vest in trustee, 143. 

what included in "suit." 42. 
Address, of clerks of bankruptcy courts, 253-256. 
Adjudication, irregular, when not vacated, 27, 56, 105. 
is conclusive as to strangers, 57 

constructive notice of title, 139. 
leases determined by, 122. 
liens dissolved by, 128-131, 134. 

not impaired by, 130-132, 140. 
meaning of term, 9, 12. 
petition for, to be in duplicate, 107. 
property which vests in trustee on, 139-146. 
when to be made, 57, 77. 

judge to make. 57, 58. 
referee may make, 76. 

cannot make. 58. 
Adjournment, of creditors meeting, when should be taken, 95. 
Administration, of estates, expenses cf, 117, 1/3 

trustees' statement of, 87. 
oaths required by act, 59. 
partnership property, 32. 
Affidmvit, as to filing fees. 71, 91. 

not to be taken before attorney of record, 59. 
Affinity, degree of, how determined. 74. 
Affirmation, in lieu of oath, 59. 60. 
Agent, in what definitions word included, xx, 13. 

intent of, in transfer or payment, that of principal, 22. 
knowledge of, principal charged with, 113, 114. 
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Alien, proof of claim by, 122. 

Alimony, as a provable debt, 119, 120. 

failure to pay, State court cannot impriaon for, 39. 
Allegation, in petition, uncertain, how treated, 56. 

as to number of creditors, X05. 
Amendment, of bill in ecjuity, 263. 

petition m bankruptcy, 104, i52(R.6), z55(R.ii). 
proof of claim. 120. 
schedules. 36, 77. x55(R.ii). 
Answer, evasive, by bankrupt while being examined, 37. 
plea may embody, with demurrer, 56. 
sufficiency of, 56. 
to bill in equity, 266, 271, 272. 

involuntary petition, creditors may file, xo8. 
voluntary petition, creditors cannot file, 57. 
when list of creditors to be filed with, 107, 108. 
Appeals, in bankruptcy proceedings, 66-69, x^> i69(R.36). 

Appearance, in equity suits, 260. 

to oppose discharge or composition, i66(R.32). 

when stranger cannot witharaw, 17. 
Appraisal, of bankrupt's property, 144. 

exemption, 33. 
Appraisers, appointment of. 77, 144. 

Arbitration, of controversies, 69, i66(R.33). 

Arbitrators, how chosen. 69. 

finding of, has effect of verdict, 69. 
Arrest. [See Bankrupt.) 

petition in bankruptcy does not release from, 38. 

right of action for, does not vest in trustee, 143. 
Assets, concealment of, when referred for proofe, 51. 

of bankrupt, collection of, 15, 17 

court may order surrendered to trustee, z8. 

omission of from schedule, 70. 

partnership and individual, marshaling. 31, 32. 

refusal to deliver to trustee is contempt, 80. 

shrinkage of. when concealment presumed from, 70. 

discharge refused for, 46. 

trustee takes subject to all liens, 129 

what reckoned in determining insolvency, 12. 

when receiver cannot brin^ suit to recover, 143. 
nurplus accruing under will is. 63. 
Assignee, cannot prove claim if assignor could not, 120. 

Assignment, creditors participating in, effect of. 29, 106, 107. 

corporations application for receiver is not, 23. 

for benefit uf creditors. 22, 23 

of claim, for wages, how priority affected by. 125. 
proof of, i6o(R.2i) 

within four months of bankruptcy, wh.nt void, 132. 

State laws relating to. effect of bankruptcy law on, to, 146. 
Assault and Battery, rights of action for, 143. 

Attachment, against debtor failing to file schedules, I54(R.9). 
fictitious, is a concealment of property, 20. 
what bankruptcy vitiates. 133. 
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Attorney, bankruptcy proceediogs may be conducted by, i5i(R.4). 

claim may be sworn to before, 99. 

fee of, referee may determine, 77. 

lien for on creditor's share, 122, 125. 
to have priority. 123, 124. 
what allowed, 124. 

following advice of, rebuts fraudulent intent, 70. 

for creditor or bankrupt, may be trustee, 83. 

included in definition of creditor, 11. 

knowledge of, what principal charged with, 114. 

letter of, acknowledgement of, i6o(R 21). 

lien of, not impaired by adjudication, 132, 140. 

name of, to be entered on docket, i5i(R.4). 

of record, affidavits before. 59 

participation of, at creditors' meetings. 82, 96. 

property transferred to for services, 1 16. 

referees shall not practice as. 78. 

services of for trustee, 117, 118. 

what notices and orders served on. i5x(R.4). 

when pleadings may be verified before. 57. 
Attorney-General, duties of as to bankruptcy statistics. 93. 
Averment, in petition, of solvency and insolvency, 23, 106. 



Bail, bankrupt may give to await examination, 40. 

e£fect of bankruptcy on, 38. 
Banker, what claim may be set-off by, 136. 
Bankrupt, arrest of, exemption from, 38, 39, I55(R.I2). 

improperly, discharge from, 38. 
right to, not lost by proving claim, 120. 
burden of proving solvency is on, 25, 26. 
composition, when may be offered by, 43. 
contempt of, for refusal to deliver assets. 80. 
death or insanity of, not to abate proceedings, 37. 
discharge of. co-debtor not affected by, 51. 
from arrest, 38, 39. 
debts, 18. 49. 52. 
duties of, 35. 
estate of, what term means. 16. 

jurisdiction of court over. 17. 
examination of. 26, 36, 37, 39, 40, 95, 103, 108. 
exemption of, 32-34, 88. 
false oath by, 59, 60, 70, 71. 
extradition of. 18. 40. 

must be made party to enforce joint obligation, 52. 
petition against, who may file. 104-106. 

right to plead to, 56. 
property of. concealing. 39, 51. 

not claimed by trustee, belongs to. 142. 
sale by after adjudication, conveys no title, 6x. 
referee may order surrendered, 76. 
seizure of before adjudication. 26, 138. 
transferred, trustee may avoid, 145. 
what reckoned in determining insolvency, Z2. 
pnnishment of, for violating act, 16, 70. 71. 
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Bankrupt— CVtm/i'imi/^. 

suits by and against, 40, 42. 
transfers by, what trustee may avoid, 145. 
who is, ID. 

who may be adjudged, 15. 27-30. 
Bankruptcy, acts of, what are. 20-24. 

by partners, 29. 
"contemplation of," meaning of term, 49. 50. 
courts of, creation and jurisdiction of, 14. 

jurisdiction of. to punish violation of act, 16. 

enforce act, 18. 
as to exemptions, 33, 34. 
may appoint trustees, when, 18. 19. 

require assets surrendered to trustee, 18. 
power of, not restricted by enumeration, 19. 
sessions of. 18. 

what included in definition, xi. 
date or time of, defined, 11 
law, Congress authorized to enact, 9, 32. 

how State laws a£fected by, 10, 146, 147. 
what is, 10, 25. 
proceedings, equitable in character, 27. 
at chambers, 14. 
involuntary, when time for filing petition expires, 25. 

service of process in, 55. 
parties to, who are, 17. 
persons bound by, 17. 
strangers to, who are. 17. 
statistics relating to, who to furnish, 93. 
rules in, 149-169. 

statute, time when it takes effect, 146. 
Belief, information and, petition can be based on, 105. 
Beneficiary, under trust, when general creditor, 141. 

will, when surplus accruing to is assets, 63. 
Bill, in equity, amendment of. 263. 

answer to, 266. 

exceptions to, 272. 
by stockholders, 281. 
cross — 276. 
frame of, 261. 
parties to, 268. 270. 
scandal and impertinence in, 263. 
taken pro cmfesso^ 260. 
of revivor and supplemental, 270. 
Bond, of referees, 89, 90. 
trustees, 89, 90. 
required on application to seize bankrupt's property, 26, 138. 
trustee cannot demand before setting apart exemption, 34. 
Books, containing referee's records, how preserved. 81. 

concealment or destruction of, bars discharge, 48, 49. 
duty of bankrupt to produce on examination, 26 
failure to keep, effect of on discharge, 46, 48-50. 
keeping of, what sufficient, 50. 
separate, for each case, 81. 
Burden, of proof on issue of number of creditors, 108. 

opposing discharg;e, on creditors, 50. 
re-examination of claim, 119. 
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Burden of — Continued. 

proving claim is on creditor, 98. 

concealment is on creditors, 70. 
residence is on petitioner, 15. 
solvency is on bankrupt, 25, 26. 
transaction apparently fraudulent, 146. 
trustee takes property subject to, 142. 
Business, of bankrupt, continuation of, 16. 

partnership, when member becomes bankrupt, 32. 
ordinary course of, what term means, 11. 
place of, of firm, is its domicile, 15. 
principal, what exempt from involuntary adjudication, 27, 28. 



Capacity, professional, evidence as to knowledge acquired in, 60. 
Case, in which referees shall not act, 78. 
jurisdiction of court to reinstate, 18. 
law of, when decision becomes, 66. 
partnership, proceedings in, i53(R.8). 
referee's fee in, when transferred, 79. 
reference of, 58, 62. 
record of, 81. 

transfer of from one referee to another, 62, 72, 73. 
when may be tried before jury, 58. 
Cause, reasonable to believe preference was intended, 112-114. 
Certificate, of discharge, when to issue, 47. 
Chambers, judge may act at in bankruptcy cases, 14. 

equity cases, 257. 
Check, trustee's disbursements to be by, 87, i64(R.29). 
Choice, of trustee, referee not to influence, 94. 
Claim, adverse, arises when bankrupt loses possession, 138. 

cannot be summarily determined, 17, 59, 143. 
right of jury trial as to. 59, 97. 
allowance of against bankrupt's estate, 16, 97, 98. 
opposition to, 35. 61, 95, 98, 120. 
reconsideration of, 10 1. 
vacation of, 120. 
amount of computation of, 105, 106. 
joining of issue as to, 108. 
assignment of, 43, i6o(R.2i). 
compounding, i63(R.28). 
false, bankrupt to inform trustee as to, 35. 

punishment for proving, 70. 71. 
firm, when provable against bankrupt member, 32. 
interest on, when allowed, 128. 
liquidation of, 122. 

partnership, against individual estate, 31. 
proof of, 96, 97, 102. 

amendment to, 120. 

bankrupt must examine, 35, 37. 

before whom oath to may be taken, 96. 

by foreigner, 122. 

depositions to establish, 159, i6o(R.2x). 

may be expunged, 102. 

United States need not make, 123. 

vendee may make in vendor's name, 138. 
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Claim, proof of — Continued. 

when surety for creditor may make, loi. 
within what time to be made. 102. 
provable, 106, 120. 

proved, transmission of to clerk, x62(R.24). 
re-examination of, i6i(R.2x) 
Claimant, adverse, 62, 63. 

amount to be collected by limited, 127. 
Clerk, defined, 10, 12. 

compensation of, 92, i67(R.35). 
duties of , 90-92, i5o{R.i), i5i(R.4). 
list and addresses of, 253-256. 
referee's records to be transmitted to, 78. 
to issue process, summons and subpoenas, i5x(R.3]. 
when cases referred by to referee, 57, 58 
Co-debtor, of bankrupt, liability of not affected by discharge, 51. 
Coercion, preferential transfer made under is an act of bankruptcy. 22. 
Commission, of referee, 79, 80, 126. 
Commitment, referee cannot exercise power of, 76. 
Compensation, not provided for, court may allow. 1x7. 
of clerks, 92, x67(R.35). 
marshals, 158. 
referees. 79, i67(R.35). 
trustees, 87, i67(R.35). 

when court may withhold. 89. 
Composition, agreed upon, no effect unless paid, 43. 
application for, 43, i56(R.i2) 

notice of to creditors. 103. 
confirmation of, 43^45. X56(R.X2). 

bankrupt's title revests on, 45, X46. 
debt's released by, 50. 
does not release bankrupt's surety, 45. 
opposition to, 43, x66(R.32). 
referee cannot exercise power as to, 76. 
consideration of, distributed as judge directs, 45. 
to be deposited as court directs. 43. 
unpaid, debts not discharged, 45. 
jurisdiction of bankruptcy court as to, 18. 
vacation of, 45, 46. 

bankrupt's property vests in trustee on, X44. 
effect of on after-acquired property. X26. 
validity of, what incident to, 43 
Compromise, when trustee may settle controversies by, 69. 

notice to creditors of. 104 
Computation, of debts for involuntary petition. 28, 29. 105, xo6. 

number of creditors, X05, xo6. xo8. 
time, 23-25, 72, X12. 
Concealment, of property, what is, 13, 20. 49. 70. 

punishment for. 70. 
to bar discharge, must be actual, 49 
to be act of bankruptcy, must be actual, 20. 
Concurrence, of trustees necessary to validity of acts, 88. 
Condition, saleable, trustee may put property in, 85. 
Conduct, of bankruptcy proceedings, i5i(R.4) 

is proof of intention, 22 
Confirmation. {See Composition.) 
Consanguinity, degree of, how determined, 74. 
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Consent, of defendant, when necessary to confer jurisdiction, 64, 65. 
Consideration. {Ste Composition.) 

on which claim based, to be fully itemized, 97. 

supporting promise to pay discharged debt, 53. 
Consolidation, of petitions, X53(R.7). 
Construction, of bankruptcy acts, latitude of, 20, 24. 
Contemplation, of bankruptcy, meaning of. 49. 50. 
Contempt, bankrupt withholding property, guilty of, 39. 

committed before referee, 18, 8k>. 

offenses punishable as, no ground for refusing discharge, 49. 

proceeding, judgment in, not a provable debt, 118. 
Contract, between corporation and its officers, referee may inquire into, 77. 

breach of. is not a fraud, 54. 

impairment of, what is, 10. 

States cannot enact laws impairing obligation of, xo. 

what claims arising under are provable, 120. 
Controversy, arbitration of, 69. 

notice of to creditors, 104. 

between trustee and adverse claimants, essentials of, 62. 

may be certified to Supreme court, 69. 

of what circuit court shall have jurisdiction, 62. 
Conveyance^ within four months of adjudication, what void, 132. 
Co-partner, application of for composition, 43. 
Co-partnership, debt, proof of when firm not bankrupt, X2Z. 

is considered a single creditor, 96. 

Application by for receiver, is act of bankruptcy, 24. 
Copy, certified, of papers and records, admitted as evidence. 61. 

of referee's files, when transmitted to clerk, 78. 
Copyright, of bankrupt, vests in trustee on adjudication, X40. 
Corporation, against which involuntary petition cannot be filed, 105. 

application of, for receiver, not act of bankruptcy. 20, 23. 

cannot become voluntary bankrupt by admitting insolvency, 24. 

definition of, xo, 13. 

domicile of, 15. 

exists after dissolution for bankruptcy purposes, 28. 

is considered a single creditor, 96. 

lien of for unpaid stock, not impaired by adjudication, X32. 

officer of may sign firm name, 106. 

sureties on bonds of referees and trustees, 90. 
Correction, of orders and decrees of bankruptcy court. x8. 
Costs, allowed respondent on dismissal of petition, 27. 

considered as part of judgment 119. 

extra compensation to experts not taxable as, X9. 

in pending suits, liability of trustee for, 42. 
contested adjudications, i66(R 34). 

jurisdiction of bankruptcy court to tax, 19. 

of administration, to have priority, 123. 
depositions, court to deal with, x6i(R.22). 
proceedings, deposit of on filing composition, 43. 
trustee, on vacating office, 83. 

provable as debts against estate, xi8, 119. 
Counsel, for what purpose trustee may employ, 118. 
Coorty Appellate, defined, 9. 

jurisdiction of, 65. 

Circuit, bankruptcy case may be tried in, 58. 

definition of. 10 
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Court — Contifmed. 

District, jurisdiction of as to property held adversely, 63, 64. 
of bankruptcy, always open, 18. 

appeals from. 66, 67. 

creation and jurisdiction of, 14. 

definition of, xi. 

to appoint tmstees if creditors fail, 82, 83. 

fix amount of trustee's bond if creditors fail, 90. 
Supreme, appeals to. what allowed, 68, 69. 

controversies may be certifieid to, 69. 
to make rules, forms and orders, 72. 
United States and State, jurisdiction of, 62. 
Courtesy, estates by, do not vest in trustee, 141. 
Coveimture, effect of on right to file voluntary petition, 27. 
Credit, given by creditor after receiving preference, 115. 
Creditors, attaching, not adverse claimants, 62. 
claims of, when to be proved, 102. 

burden of establishing is on, 98. 
cannot sue to recover property fraudulently conveyed, 145. 

bring ejectment, when, 42. 
concealment of property by, fictitious attachment is, 20. 
definition of, xi. 

estate in bankruptcy may prove claim as, 102. 
examination of bankrupt by, 36. 37, 108. 
firm, may prove claims against bankrupt member, 32, 58. 
injuriously affected by State laws, bankruptcy law will protect, xo. 
insolvent may balance accounts with, iii. 
list of, referee mnst examine, 77. 

whQA to be filed with answer, X07, 108. 
may be charged with knowledge of insolvency, 111-114. 
interpose any defense available to debtor, 56. 
manage their own interest before court, i5x(R.4). 
object to discharge though claim not proved, 48. 
meeting of, when to be held, 94. 95. I56(R.X5). i62(R.25). 

notice of, to be g^ven partners not petitioning. 47. 
referee to lay statement of administration before, 87. 
voters at, 96. 

when bankrupt to attend, 35. 
need not object to discharge to save rights against surety, 52. 
notice to, of proceedings, 47. 53, 54, X02-X04. i59(R.2i). 

referee must give, 78. 
namber of, allegation as to is jurisdictional, X05. 
computation of, 105, 108. 
issue may be joined as to, xo8 
list of, when to be filed with answer, 107, xo8. 
participating in assignment, effect of, 29. 
who may file involuntary petition, 105, xo6. 

appear, plead or answer same, 56. 57, 108. 
join therein after same is filed, 29, 108. 
to be notified of the filing, 108. 
cannot withdraw therefrom, 29, X07. 
estopped from filing, xo6, 107. 
pwyment of dividends to, X27. 
preferred, X09-X16. 
right to set-off, 136. 
secared, who is, 13. 

failing to prove claim, snrety may, xox. 
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Creditors, secured — Continued. 

when claims of may be allowed. 99. 
schedules of, by whom to be filed, 35, 78, i54(R.9). 
taxation of costs against, 19. 
to appoint trustees, when, 82, 83. 
decide matters by majority vote, 96. 
fix amount of trustee's bond, 89. 
when may sell property preferentially received, X15. 

must advance fees to have trustee appointed, 88. 
Cross-bill, in equity, 276. 



Death, of bankrupt not to abate proceedings, 37. 

trustee not to abate proceedings, 83, 84. 
Damages, rights of action for do not vest in trustee, 143. 
Date, of act of bankruptcy, when time for filing petition expires, 25. 

bankruptcy, definition of, 11. 
Debt, admission of inability to pay, 23, 24. 
allowance of opposition to. 120. 

amount necessary as foundation of involuntary petition, 28. 
antecedent, payment of, when preference, 22. 
for penalty or forfeiture, what allowed, loi. 
compounding and settling i63(R.28). 
computation of amount of, 28, 29, 105, za6. 
definition of . 11, 12. 

discharge of in bankruptcy proceedings, 47, 50, 52-54. 
is a question of fact, 39 
revived by definite promise, 52. 53. 
firm, obligation signed by all members amounts to, 31 

partnership assets to be first applied to payment of, 31. 
provable against bankrupt member, 32, 58. 
to be scheduled in firm name, 36. 
fraudulently contracted, 53, 54. 
imprisonment for, what is not. 35. 
joint, effect of bankruptcy proceedings on, 30. 

proof of. 12 z. 
liability of surety is not, till obligation to pay arises, 121. 
off-set of, 30, 126, 127, 135-137- 
payment of pre-existing, when no preference, 20. 
persons owing may become bankrupts, 27. 
provable, zi8, 120. 12 1 
proof of, Z20, x59(R.2i). 
release of particular, no ground for opposing discharge, 46. 

stay of execution against collecting, 52. 
secured, fees and commissions on, 79, 126. 
State laws for collecting, not superseded, 10. 
which have priority of payment, 122, 123. 

deposit of on filing 6omposition, 43. 
while unpaid, firm business remains unsettled, 29. 
Debtor, cannot pay debt to bankrupt after adjudication. 140. 

attachment against, for failing to file schedules, i54(R.9). 
defense available to, any creditor may interpose, 56. 
imprisoned, 38, x64(R.3o). 

joint, discharged, when necessary party to suit, 52. 
transfer of property by, to attorney for future services, xz6. 
when liable for money paid on creditor's order, 1x5, xi6. 
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Decision, on opposition to allowance of claim, 95. 

when becomes law of the case, 66. 
Declaration and payment of dividends, 126. 
Decree, fraudulently obtained in State court, 64. 
in equity cases. 280 

bankruptcy cases, correction of. 18 
Default, failure to appear within limited time is. 57. 
Defendant, service of process on, 55 
Defense, available to debtor, creditor may interpose, 56. 
of discharge, how set up, 52. 

solvency to petition charging fraudulent transfer, 25. 
payments made since filing petition may be, 56. 
tender of payment to petitioning creditor is not, 56. 
to involuntary petition, unpaid composition is not, 43. 

suit for debt, release is, 46. 
what partner may make, i53(R.8). 
Definition, of ' 'a person against whom a petition has been filed, " 9. 
"adjudication," 9. 
bankrupt. 10. 

* 'clerk," as used in bankruptcy act, xo. 
conceal, 13. 
corporation, xo. 
court, 10. 

"courts of bankruptcy." xx. 
creditor, 11. 

"date of bankruptcy," ix. 
debt, XI. 
discharge, ix. 
document, xx. 
domicile, 15. 
holiday, xi. 
insolvency, xx. 
judge, 12. 
oath, 12. 
officer, X2. 

"ordinary course of business," xx. 
persons, 12. 
petition, 13. 
referee, 13. 

"secured creditor," X3. 
States, 13. 
transfer, X3. 
trustee, 13. 
wage-earner, 13. 

words importing gender and number, X3. 
Degree, of consanguinity and affinity, how determined, 74. 
Demurrer, plea and, in equity suits. 264. 

may embody with answer, 56. 
sufficiency of answer cannot be raised by. 56. 
to specifications in opposition to discharge, 47. 
Deposition, costs of, court to deal with, i6i(R.22). 
notice of taking, fix. 

of witness before referee, how taken, i6x(R.22). 
right to take determined by United States laws, 60. 
to prove debts. 159, i6o(R.2i). 
Depositories, of money, courts shall designate, X17. 
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Designation, of newspapers in which notices to be published, 69. 
Directors, board of included in definition of "person." 13. 
need not instruct officer to sign corporate name, 106. 
Disability, or absence of referee, 81. 
Discharge, application for. what to state. 47, i65(R.3i). 

within what time to be made, 46. 
must be heard by judge, 47, i56(R.i2). 
by member of firm, 48. 
referee may fix time for hearing. 48. 
may be referred for report, 77. 
notice of. 47. 
bar to, 47, 49, 50. 

by operation of law, composition is, 45. 
certificate of, when to issue, 47. 
debts released by. 52. 

not affected by, 48. 52. 
defense of , 41, 48, 51. 52. 
definition of, 11. 
form of, what should cover, 50. 
jurisdiction to grant, refuse, or vacate, 18. 
manumitted minor may receive, 46 
may be refused firm, but granted its members, 48. 
of bankrupt from arrest, 38, 39. 

partners individually, 29. 
opposition to, burden of proof is on creditors, 50. 
who may make. 48. 
specifications in, 47, i66(R. 32). 
notice to creditors of withdrawal, 103. 
what are no grounds of, 46, 47. 49, 50. 
question of, is not discretionary, 46. 
referee cannot grant, 48, 76, 77. 

may report findings and recommendations as to. 77. 
refusal of, what will warrant, 46. 47, 49. 
revocation of, 50. 51. 

effect on after-acquired property. 126. 
vests trustee with title to property, 144 
scope of, when determined, 49, 50. 
when granted, 46. 

not to be granted, 48. 
Discretion, abuse of, orders vacated for, 41. 

when not present, 66. 
discharge not a subject of, 46. 
Dismissal, of proceedings, notice of, 104, 109. 
Dividend, declaration and payment of, 77. 87, 97. 101-103, 126, 127. 
defined, 79. 

lien on. for attorney fei», 122. 
unclaimed, how disposed of, 128. 
Docket, of clerk, what to contain, i5o(R.i), x5x(R.4). 
Document, definition of. xx. 

of bankrupt, vests in trustee on adjudication, 140. 
referee may require production of. 76. 
refusal to produce is contempt, 80. 
Domicile, definition of, 15. 

is analogous to residence, 15. 

of corporations, firms, and individuals, 15. 

question of, no ground for opposing discharge, 46, 47. 
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Domicile, question of — Continued. 

as pffecting jurisdiction, 73. 
Dower, widow of bankrupt entitled to, 37. 38. 
Duplicates, petition for adjudication must be filed in, 107. 
Duties, of Attorney-General relative to bankruptcy statistics. 93. 

bankrupts. 35. 

clerks, 90-92. 

referee. 76, 77. I55(R.I2). 

trustees. 84, i57(R.Z7). 



Effect, of stay, consideration of. 41. 

time when bankruptcy act goes into, 146. 
Ejectment, suit, when creditor cannot bring. 42. 
E nforcement, of pledgee's Hen. 133. 
Equity, courts of for what always open, 257. 

practice, when to ht followed, 30, i69(R. 37). 
rules in. 257-282. 
Error, writ of, 66. 

Escape, action for, when will not lie against oflScer, 38. 
Estate, administration of, trustee to lay before creditors, 87. 

expenses of, 117. 
by courtesy does not vest m trustee, 141. 
claims against for storing property held under lien, 19. 
condition of, when trustee to report, 87. 88. 
concurrence of trustees necessary to acts concerning, 88. 
in bankruptcy, may prove claim as creditor, 102. 

remainder, form assets, 35. 
individual, pro<^f of partnership claims against, 31. 
information concerning, referee must furnish, 77. 
lien, for benefit of. may be preserved. 133. 

trustee may enforce, 129. 
of bankrupt, meaning of. 16 

jurisdiction of bankruptcy court over, 17. 
trustee may recover property of. 1x4-116, 145. 

cannot ordinarily purchase, 86, 87. 
may be preserved by injunction, 16. 
partnership claims not provable against, 32 
rights of trustee should intervene to protect, 42. 
should be closed expeditiously, 86. 
Estoppel, of creditors from filing involuntary petition, xo6, X07. 

trustee not aff^^cted by, X45. 
Evidence, bankruptcy court may order persons to give, 60. 
certified papers and records admitted as, 61. 
of reeul irity of proceedings. 61. 
re-vesting of title in bankrupt, 62. 
trustee's title to bankrupt's property, 61. 
when balanced, effect of. 60. 
referee to preserve. 78 
Examination, of bankrupt. 26, 36, 37. 39, 40, 95, 103, xo8. 

notice of to creditors, 103. 
claims, by bankrupt, 37 
witness b«'fore referee. i6i(R.22). 
Exceptions, to answer to bills in equity, 272. 

report of master in equity cases, 279. 
Execution, stay of against released debt, 52. 
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Sxemptione, of bankrupt. 32-34, 88. 

jurisdiction of bankruptcy court as to, 18, 63. 
liens on, enforcement of, 34, 128. 
sale of, 33-35- 

trustee cannot demand bond before setting apart, 34. 
Szpenee, allowed alleged bankrupt on dismissing petition, 27. 
indemnity may be required for, i54(R.io). 
of administering estates, 31, 117, 124. 
bankrupt while performing duty, 37. 
jury, parties must provide for, 59. 
referee, account of, i62(R.26). 
storing property held under lien, 19. 
trustee on vacating oflBce. 83. 
SzpertB, extra compensation to not taxable as costs, 19. 
Extortion, of money to defeat bankruptcy act, punishment for, 71. 
Bxtradition, of bankrupt. 18, 40. 



Facts, finding of. by State Court binds bankruptcy court, 39. 

issue of, as to number of creditors and amount of claims, 108. 

what jury to determine, 57. 
question of, intent to hinder, delay or defraud is, 20. 

prefer is, 23. 
release of debt by discharge treated as, 39. 
review by appellate courts, 65-67. 
what not presumed, 49 
submission of, to attorney for advice, 70. 
what should be set out in petition for review, 66. 
False Oath, making of, 70, 71. 

what is not, 49. 60. 
Falsify, included in definition of "conceal," 13. 
Farmer, need not be tiller of soil, 27, 28. 

Fees, counsel, allowed alleged bankrupt on dismissing petition, 27. 
filing. 29, 49. 59, 71, 79, 91, 92, 123, i67(R.35). 
of attorney, 67, 77, 122-124. 
referee, 79. 80, 126, i67(R.35). 
trustee. 88. 

witnesses, taxation of, 19. 
received by clerk, to be accounted for, 90, 91. 
when creditors must advance to have trustee appointed, 88. 
Filing, of papers. i5o(R.2), i59(R.2o). 
Findings, of referee. 18. 75. 
Fine, discharge will not re 'ease bankrupt from paying, 48. 

jadgment for, as a p^ovaole debt 118. X19. 
Firm, when may be adjudged bankrupt, 29, 30. 
Foreigner, proof of claim by, 122. 
Forms, account of trustee, 236(F 49). 

adjudication of bankruptcy, i98(F.i2). 

that debtor is not bankrupt, i97(F.ii). 
affidavit of lost bill or note, 224(F.37). 
application for confirmation of composition 249(F.6i). 
appointment, oath and report of appraisers, i99(F.i3). 
of trustee by creditors, 2091 F. 22). 
referee, 2io(F 23). 
bankrupt's petition for discharge, 244(^57). 
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Forms — ConiiMueJ. 

bond of petitioning creditors, i95(F.9). 
referee, 204(F. 17) 
trustee. 2i2(F.25). 
to marshal, i96(F.xo). 
certificate by referee to judge. 243(F.56). 
denial of bankruptcy, i9i(F 6). 
discharge of bankrupt, 247(F 59). 
examination of bankrupt or witness, 2i6(F.29). 
letter of attorney in fact, general, 207(F.2o). 

special. 2o8(F 2z). 
list of claims and dividends, 227(F.4o). 

debts proved at first meeting, 2o6(F.i9). 
may be modified to suit circumstances i69(R.38) 
notice of dividend, 228(F.4i). 

first meeting of creditors. 205(F 18). 
petition for removal of trustee, 24o(F.53). 
to trustee of his appointment. 2ii(F.24). 
oath to final account, 237(F.5o). 
schedule A, 177. 
B, 183. 
of bill in equity, 261. 

last interrogatory in equity cases. 276. 
order allowing account and discharging trustee, 238(F.5x). 
approving trustee's bond. 2i3(F.26). 
confirming composition, 25o(F.62). 
expunging claim, 226(F.39). 
for choice of new trustee, 242(F.55). 
examination of bankrupt, 2i5(F.28). 
jury trial, i92(F.7). 
removal of trustee, 24i(F.54). 
of distribution on composition, 25i(F.63). 
reference, 2oi(F.i4). 

in judge's absence, 202(F.X5). 
reducing amount of claim, 225(F.38) 
that no trustee be appointed, 2i4(F.27). 
petition, creditors', i87(F.3). 

order to show cause upon, x89(F.4). 
debtors', i7i(F.i). 
partnership, i84(F.2) 

and order tor sale by auction of real estate, 229(F.42). 

of perishable property, 233(^46). 
subject to lien, 23i(F.44). 
private sale, 232(F.45). 
of redemption of property from lien, 23o{F.43). 
for meeting to consider composition, 248(F.6o). 
removal of trustee, 239(F.52). 
proof of debt by agent or attorney, 222(F.3s). 

partnership, 22i(F.34). 
due corporation, 22o(F.33)> 
secured, 2i9(F.32). 

by agent, 223(F.36) 
unsecured. 2i8(F.3i). 
referee's oath of office, 203(F. 16). 
schedule A. — debts of bankrupt, 173-177. 

B. — property of bankrupt, 178-183. 
special warrant to marshal, i93(F.8). 
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Forms, special warrant to marshal — Continued. 

retnro thereon, 194. 
specification opposing discharge, 246(F.58). 
subpoena to alleged bankrupt, x9o(F.5). 
summary of debts and assets, 184. 
summons to witness, 2i7(F.3o). 

return to, 2X7(F.3o). 
Supreme court to make all necessary,* 72. 
trustee's report d exempt property, 234(F.47). 

no assets, 235(F. 48). 
Frame, of petition in bankruptcy, x5x(R.5). 

bill in equity, 26 x. 
Fraud, affecting release of debt, 53, 54. 

claim tainted with, should be disallowed, 98. 

mortgage tainted with, not enforceable, X30. 

Fonda, trust, do not vest in trustee on adjudication, 14X. 



Gender, masculine, includes corporations, partnerships and women, 13. 
Ckwds, mortgaged, when trustee cannot take possession of, 63. 
Guardian, ad litem, in equity suits, 280. 

H 

Habeas Corpus, imprisoned debtor brought before court by. i64(R.3o). 
Hearing, misbehaving near or obstructing, is contempt, 80. 

of motions in equity cases, 258. 
Holiday, definition of, iz. 
Husband, testimony of wife against, 38. 

and wife, when may file partnership petition, 30. 



Identity, of person executing or acknowledging instrument, x6i(R. 21). 
Impeachment, of judgment sought to be proved, xig. 
Impertinence, scandal and, in bills in equity, 263. 
Imprisonment, for debt, what is not, 35. 

offenses against bankrupt act, 70. 
Incrimination, witness need not testify if answer tends towards, 60. 
Incumbrance, within four months of bankruptcy, what void, X32. 
Indemnity, for expenses may be required, X54(R. xo). 
Indictment, for offenses under act, when found, 72. 
Infancy, effect of, on adjudication and discharge, 27, 30, 46. 
Infant, when cannot be adjudged bankrupt, 30. 
claims may be proved by, X02. 

by whom may sue and defend in equity, 280. 
Information, concerning estates, trustees must furnish, 77, 78, 87. 

and belief, petition can be based on, X05. 

for offenses under act, when filed, 72. 
Ix^unctJon, in bankruptcy cases, 16, 41, 42, 63, 77, 85, i56(R.xa). 

equity cases, 28 x. 
Injury, to appellant, when proceedings stayed to prevent, 6<5. 
Insanity, effect of on right to file voluntary petition, 27. 

proof on claims, xos. 

of bankrupt, not to abate proceedings, 37. 

to 
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Intohmicy, admission of, what act oontemplates, 24. 

averment of in petition, 23, xo6. 

bnrden of proving, 26. 

defined, xx. 

jury trial as to, 58. 

of debtor, creditor's knowledge of, 1x1-1x4. 

on issne of, bankrupt may be examined. 26. 

what property computed in determining, X2. 

lien not affected by, 130. 

what State laws relating to not superseded, xo, 146, X47. 
Inspection, of papers and records must be allowed, yx. 
Instrument, on which claim founded to be filed. 98. 

void conveyance by. not act of bankruptcy. 2x. 
Insurance, Company, petition cannot be filed against, xos. 

policy, not exempt, 34. 

when not to vest in trustee, X4X-X43. 
Intent, as relating to acts of bankruptcy, 20-23. 

fraudulent, toWovnuf attorney's advice rebuts, 70. 

principal charged with that of agent, 22. 

rebuttal of, 2x, 70. 

to commit act of bankruptcy, when presumed, 2x. 
conceal financial condition, must be proved, 49. 
hinder, delay or defraud is question of fact, 20. 
prefer, 21. 109. 
Interest, allowance of on provable debts. 105, 120, X28. 

of bankrupt member in firm property, 85. 

on property of estate, trustee to account for, 84. 

usurious, right of action for, X43. 144. 
Interlineations, not to be used in petition or schedules, xs2(R.5). 
Interrogatory, the last, in depositions, form of, 276. 
Intervention, of trustee in suits against bankrupt. 42. 
Irregularity, of verification of petition, when waived, 27. 
Issue, as to residence, when and how raised, 15. 

presented by pleadings, when judge to determine, 57. 

when suits in equity at, 273. 



Judge, definition of, X2. 

may appoint trustees when creditors fail, 82. 83. 

of banio'uptcy courts, list of, 253-256. 

or referee to preside at creditors' first meeting, 95. 

review of referee's order by, i63(R.27). 

to determine issues of fact in pleadings. 57. 

what power of, referee may exercise, 76. 

when to hear voluntary petition, 58. 

make adjudication or dismiss petition, 57. 
Judgment, against bankrupt stops statute of limitation, 41. 

costs considered part of, 1x9. 

how discharge set up to defeat. 52. 

limited when taken against discharged l>ankrupt, 48. 

provable as debts against bankrupt estate, 4X. xx8-x2o. 

valid, may be entered unless discharge pleaded, 52. 
in suits against bankrupt not stayed, 4X. 

what vitiated by bankruptcy proceedings, X29, 133. 
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Jurisdiction, certified copy, evidence of, 6i. 

in bankraptcy not affected by action of State court, 28. 
of appellate courts, 65, 66. 

courts of bankruptcy, 14-19. 33. 34. 5^. 55. 5^. 63-65. 

creditor proving claim submits to, 98. 
referees, 75. 

State court, when decree rendered before petition filed, 42. 
United States and State courts, 62, 63. 
petition sufficient on face gives, 29. 
question of when residence or domicile in dispute, 73. 
Jnxy, trials by in bankruptcy courts, 58, 59, 97. 

verdict of. arbitrators's finding to have effect of, 69. 

K 

Knowledge, of insolvency, what creditors charged with, iii-xi4. 

effect of on lien. 130. 

L 

Laches, what is. 50. 

Lfftwa, bankruptcy, 9, 10, 25, 32. 

Federal, exemptions under recognized, 34. 

procedure in to be followed, i69(R.37). 

questions of, review of by appellate court, 65-67. 

State, effect of bankruptcy law on, xo. 146, 147. 
Liease, adjudication in bankruptcy determines, 122. 
Leaeehold, may vest in trustee, 141. 

when sale of not a preference, 23. 
Letter, of attorney, acknowledgement of. i6o(R.2i). 
Levies, what vitiated by bankruptcy, 133. 
Liability, fixed, what provable, 118. 

of co-debtors of bankrupt not affected, 51. 

personal, suit to enforce stayed, 41. 
Lien, appeal from allowance or rejection of, 67. 

dissolution of, insolvency immaterial as to, 130. 

equitable, when attaches, 131, 132. 

existence of, determined by State law, 130. 

expense of storing property held under, 19. 

for attorney fee. on creditors distributive share, 125. 
rent, waived if security taken, 133. 

invalidated by adjudication. 129-134, 142. 

incident to possession, lost on voluntary surrender, 129. 

loss of, 128, 129. 

merited or extinguished, what revived, X15. 

not impaired by adjudication, 48, 130-134, 140. 
a preference to suffer enforcement of, 23. 

on exempt property, 34, 63, 128. 

pledgee's, enforcement of, 133. 

proof of claim may be amended to save, 120. 

property fraudulently transferred subject to future, xxs. 
vests in trustee subject to, X29, 142. 

preservation of for benefit of estate, 133. 

redemption of property from, i63(R.28). 

sale of property incumbered by, 77, 86, X33. X44. 

pledged property, when attaches to proceeds of, 129. 

suit to enforce valid, not stayed, 41. 

statutory, law must be followed to preserve, 128. 
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LteBOT, when trustee satMrogated to rights of, 131. 
Limitation^ of time for bringing snits by or against tmstee, 42, 43. 

in different jurisdictions, 106. 
proving claims, 102. 
statute of, debts barred by not provable, 1x9. 

judgment may be taken to avoid, 41. 
not avoided by assignment of claim, 43. 
Liquidation, of claims, 122. 

M 

Minority vote, creditors to decide matters by, 96. 

Marriage, judgment for breach of promise of. provable debt, 1x9. 

Married Woman, when may become bankrupt, 27. 

Marshal, accounts of, I58(R.X9). 

compensation of, 92, 158. 

included in definition of "officer", 12. 

jurisdiction of bankruptcy court to appoint, 16. 

may be authorised to continue bankiixpt's business, 16. 

seizure of bankrupt's property by, 138, 139. 
Master, chargeable with servant's knowledge, 113, 1x4. 

in equity, exceptions to report of. 279. 

reference to and proceedings before. 276. 
Mechanic, lien of, not impaired by bankruptcy, 134. 
Meeting, of creditors, 94-96, X56(R.X5), i62(R.25). 

notice of, 103. 

participation of attorney in, 82. 
when bankrupt to attend, 35. 
Merits, objection to petition should be taken bdbre plea on, 56. 
Minor, manumitted, earnings of do not vest in trustee, 141. 

may receive discharge, 46. 

not manumitted, father entitled to priority for wages of, 125. 

unclaimed dividends of, when may claim. X28. 
Money, amounts on hand, when trustee to report, 87. 88. 

borrowed to carry on business, mortgage for not preference, zzo. 

deposit and disbursement of by trustee, 86, 87, i64(R.29). 

depositories of , 1x7. 

extortion of, to defeat bankruptcy act. 71. 

paid on pre-existing debt, when not preference, 133. 

withholding of by bankrupt is contempt, 39. 
Mortgage, equitable lien of. not impaired by adjudication, X32. 

filed within four months, held valid lien. 129. 

not discharged by proving claim secured by, 99. 

redemption of property from, x63(R.28). 

taintea with fraud will not be enforced, X30. 

to secure future purchases, to what extent valid, zxo, X3x. 
Motkma, in equity suits. 2^7, 258. 
Mutilate, included in definition of "conceal." 13. 

N 

Newapapers, in which bankruptcy notices to be published, 69. 
Note, acceptance of, does not discharge original debt, ia6. 
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Notice, in eqnity suits, of proceedings at chambers, 257. 258. 
of creditor's meetings. 94. 

taking depositions to oppose allowance of claim, 61. 

trustee's title to bankrupt's property, 61, 139. 
to creditors, of bankruptcy proceedings, 47, 53. 54, 102-104. 109, x59(R.2i). 

partners not joining in petition for adjudication, 47. 

trustee of his appointment. i57(R.i6). 
what may be served on attorney of record, i5i(R.4). 



Oath, definition of includes affirmation. 12. 

false, 49. 59, 60, 70, 71. 

of office of referee, 75. 

required by bankruptcy act, by whom administered. 59. 76. 

what pleadings to be verified under, 57. 
Objection, to claims, when heard. 99. 

to confirmation of composition, hearing of, 43 
discharge, 46, 48. 
verification of petition, 56 
Occupation, principal, 27, 28. 
Offenee, concurrent jurisdiction of courts as to, 65. 

under bankruptcy act. 70-72. 

what bars discharge, 48. 
Officers, must furnish Attorney General bankruptcy statistics, 93. 

their duties and compensation, 74. 

what definitions include, Z2. 13. 

when action for escape will not lie against, 38. 
Off-set, what allowed, 126, 127, 135. 
Omission, of assets from schedules, 70. 
Opposition, to allowance of claim, 95. 

to discharge. 47, 49. 103, i66(R 32). 
Orders, as to procedure, to be made by Supreme court. 72. 

in eqnity suits. 257, 258. 

lawful, resisting is contempt, 35, 80. 

of bankruptcy court, correction of, 18. 

jurisdiction to enforce, 18. 
referee, review of b^ judge. 75. i63(R.27). 
what to recite, i62(R.23). 

referring case to referee, X55(R 12). 

shall contain name of attorney moving, i5x(R.4). 

what may be served on attorney of record, i5i(R.4). 
Owner, ostensible, petition for adjudication may be filed against, xo6. 



Papers, bankrupt to execute and deliver as court orders, 35. 
filed after relerence, i59(R.2o). 

in bankruptcy court, when referee to call for, 78. 
with referee, to be transmitted to clerk, 78. 
filing and endorsing of, x5o(R.2). i5i(R.4). 
of trustee, open to inspection. 89. 
to be delivered by clerk to referee, 91. 9a. 
Paiticipants, indoded in definition of ''persons.*' xa, 13. 
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Pmrtnar, albixs ot nnaettled if debts are ootstandiag, 29. 
diecheip of, 29, 48. 
exemptumt of, 34. 
jarleaiction of conrt over, 31. 
uquidatiiig, petition ageinit, 29. 
may renst petition filed by co-partner. 47, Z53(R.8). 
nominal, not entitled to exemption, 34. 

not participating in act of bankruptcy against firm property, 29. 
proof of debts of, firm not being bankrupt, xsx. 
snrvivins, petition against for acts against firm property, 29. 
transfer Iran one to another, not a preference, xxo. 
when may be adjudged bankrupt, 29, 30. 
must file schedules, X54(K.8). 
Pattnerahip, adjudication of, 29, 30, 48. xs3(R.8). 
debts, discharge from, 47, X04, 103. 
estate of, admmistration ot 30-32. 
exemptions out of oroperty of, 34. 
included in definition of "persons," X3. 
property of, bankrupt member's interest in, 85. 
whni members of need not file individual petition, 104, Z05. 
Partiea, expenses of jury to be provided by, 59. 

in suits to recover property of bankrupt estate, 145. 
jurisdiction of bankruptcy court as to, x6, zy. 
strangers must be maoe, to enjoin, 63. 
to bankruptcy proceedings, who are, xy, zo8, 143. 
bill in equity, 268,270. 
suit by solvent partners, trustee should be, 85. 

on joint obligation, when bankrupt necessary, 52. 
Patents, of bankrupt, vest in trustee on adjudication, 140. 
Payment, in ordinary courM of business, xxx. 
of dividends, 87, X26. 

moneys deposited, x64(R.29). 
OB claim not provable is a preference. 22. 
tender of, to petitioning creditors, no defense, 56. 
to iMukrupt utor adjudication is a nullity, X40. 
Penalty, debts as, what allowed, xox, xx8. 
Persona, artificial, denied benefits of bankruptcy, 9. 
Ixmnd by bankruptcy proceedings, 17, 57. 
defined, xs. 

offenses committed by, punishment of, 70. 
when guilty of contempt before referee, 80. 
Petition, definition ot X3> 

for adjudication in bankruptcy, 20. 21, 23, 27-30, X04-Z09. 

against same iiodividual in different districts, X52(R.6). 
amendment of, i52(R.6). 
answer cannot be made to voluntary, 57. 
dismissal of, 57, 108, 109. 
costs on, 27. 
effect of on one under arrest, 38. 
hearing on, 58, xo8. X53(R.7). 
how treated when allegations uncertain, 56. 
may be both voluntary and involuntary, 76. [x5x, x52(R.s). 
must be legible without abbreviations or interlineations, 
partnership, by husband and wife, 30. 
who may resist, X53(R.8). 
plea to, 36. 
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Petition, lor adjudication — Caniinued. 

priority of, I53(R.7). 
reference of, 57, 58, 76. 
schedules are not part of, 77. 
unpaid composition no defense to, 43. 
verification of, 27, 56. 
when consolidated, i53(R.7). 

sufficient to give iarisdiction, zx2. 
discharge, what to state, x65(R.3x). 

prayer in, 47. 
reconsideration of allowed claim, xoi, xoa. 
review, 66. 
Plea, demurrer and, in equity suits, 264. 

may embody both answer and demurrer, 56. 
of discharge, 52. 

time for, cannot be shortened, 56. 
to involuntary petition, by whom made, 56. 
Pleadings, in bankruptcy proceedings, 55. 
equity suits, 257, 258. 

issued presented by, when judge to determine, 57. 
verification of, 57. 

when none filed, how petition treated, 57. 
Pledge, redemption of property from, x63(R.28). 
Pledgee, lien oi, not affected by bankruptcy, 133. 
Possession, adverse, jurisdiction of suit involving, 63, 64. 
of bankrupt's property, trustee entitled to, 63, 140. 

before adjudication, 138. 
Power of Attorney, acknowledgement of, x6o^R.az). 
Powers, of bankrupt, vest in trustee on adjudication, 140. 

bankruptcy court, not restricted by enumeration, 19. 

what referee may exercise, 76. 
Practice, law and equity, z69(R.37). 
Preference, acceptance of, how creditor affected by, Z07. 
intent to give, 2X, Z09, xia, XX3. 
must be surrendered before claim allowed, 100, zaa. 
payment on claim not provable in bankruptcy is, as. 
question of, is one of fact, 23. 

reasonable cause to believe debtor intended to give, iza, 1x3. 
right of creditor to question validity of, X07. 
sue of property received as, XX5. 
surrender of, 29, X07, X22. 
transfer from one partner to another is not, zxo. 
voidable, what is, zxx-xx5. 
when debtor deemed to have given, 22, X09, zxo. 
conveyance is not, 22. 

payment on pre-existing debt is not, 20, Z33. 
running accoimt is not, xoo. 
while insolvent, is an act of bankruptcy, 23. 
Principal, charged with knowledge of agent, xx3, 1x4. 
Priority, acceptance of note does not deprive claim of, X26. 

of claim for storing property held under lien not entitled to, xq. 
wages, bow assignment affects, X25. 
debts, 122. 

petitions for adjudication in bankruptcy, X53(R.7). 
Prisoner, release of from arrest, 38. 
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Proceedini^, bankruptcy, before referee, 48, 8x, x55(R.ia). 
commencement of, defined, xx. 
conduct of, x5i(R.4). 
dismissal of, 104. 

in equity, reference of to master, 276. 
in partnership cases, i53(R.8). 
legal, impairment of liens obtained throngh, 129, 133. 
record of each case to be kept in separate book, 81. 
statistics relating to bankruptcy, 93. 
stay of. petition filed for review does not operate as, 66. 

when not granted, 128. 
summary, title to property not tried in, 63, 139. 
under insolvency law, how affected by bankruptcy law, 146. 147. 
Proceeds, of sale, what belongs to bankrupt's estate, 135. 

when lien attaches to, 86, 128, 129. 
Process, in bankruptcy proceedings, 55, i5x(R.3). 
equity suits. 258, 259. 
lawful, resisting is contempt, 80. 
Prochein Ami, suits in equity by, 280. 
Proof, burden of, is on creditors opposing discharge, 50. 

on re-examination of claim. 1 19. 
of claims, 35, 97, 99, 102, 120. 159, i6o(R.2x). 
opposing discharge, who may produce, 47. 
Property, affected by adjudication made on substituted service. 55. 56. 
after-acquired. 126. 

application to remove from alleged bankrupt, 26. 
colorable transfer of, effect of on discharge. 46. 
conveyance of within four months of bankruptcy, what valid, X32. 
exempt, 33. 34. 63, 128. 
firm and individual, court will determine, 31. 
fraudulent receipt of. from bankrupt, punishment for, 71. 
held adversely, jurisdiction of district courts as to, 64. 

under lien, expenses of storing, 19. 
in foreign country, bankrupt must transfer to trustee, 35. 
mortgaged, when trustee cannot take possession of, 63. 
not telonging to bankrupt, trustee should surrender, 85. 
of bankrupt, appraisal of, 144. 

collection of, 15, 18, 35, 64, 76, 85, 1X4-X16. X32, 133, X42. 

concealment of, 20, 46, 49. 70. 88. 

fraudulently transferred, 71, 1x5, X40. 

possession of before adjudication, X38. 

preferentially transferred, x 14-1x6. 

preservation and protection of, 16, 139. 

redemption of from incumbrance, pledge or lien, i63(R.28). 

referee may exercise judge's power as to, 76. 

sale of. 77, 86, 103, X28, 133, 144, i58(R.i8). 

schedule of. 33, 36. 77, 78. 

suits as to, in State courts, 63. 64, X40. 

title to on adjudication, X4, 85. X39-146. 

confirmation of composition, 45. 
evidence of, 6x. 62. 
trustee cannot be dispossessed of by replevin, 63, 64. 
ordinarily purchase, 86, 87. 
may put in saleable condition, 85. 
unclaimed by trustee, title remains in bankrupt, 142. 
partnership, 31, 32, 85. 
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Pro pe rty — Contimud, 

what to be compated in determining insolvency, X2. 

which does not vest in trustee on adjudication, 141, 143. 
Prosecution, malicious, right of action for does not vest in trustee, 143. 
Proxy, included in definition of creditor, xz. 
Publication, of notice of creditors' meeting, 104. 

service of process by, 55. 
Punishment, for contempt before referee, 81. 

of trustee for offenses against act, 70. 
Purchaser, bona fide, i33-i35» i45- 

innocent, adjudication negatives, 139. 

of property preferentially transfened, 115. 

title conveyed by trustee to, 144. 



Qualification, of referee, 74. 

trustee, 83. 
<2uanim, of creditors at meeting, 94. 



Receiver, appointment of by bankruptcy court, 16, 139. 

State court, effect of, 20, 24. 28. 

included in definition of "officer," 12. 

may be authorized to continue tMBinkrupt's business. 16. 

when cannot bring suit to recover assets of estate, 143. 
Reconsideration, of proved claims, lox, 102, x6x(R.2i[6]) 
Records, of bankruptcy cases, 81. 
referee, 18, 48, 78. 81. 
Recovery, of bankrupt's property by trustee, 114-116. 145. 
Redemption, of property from incumbrance, pledge or lien, x63(R.28). 
Re-ezs(mination, of claim, xox, X02, i6i(R.ai[6]). 
Referee, absence or disability of, 81. 

account of expenses 01, i62(R.26). 

adjudications by, 58, 76. 

appointment, removal and districts of, 74, 75. 

bonds of, 89. 

compensation of, 79. 80, X26, i67(R.35). 

cannot act in cases in which interested, 71, 78, 79. 
grant discharges, 48. 

practice in bankruptcy proceedings, 78. 79. 
purchase property in estate before him, 71. 

contempts before, 18, 80. 

definition of, Z2, 13. 

dis(jualification of, debtor to bankrupt not, 76, 79. , 

duties of, 71, 77, 104, i55(R.i2), iS7(R.i7), i6i(R.2i, 22), i62(R.23, %J(i. 

judge, not included in^ definition of, 12. 

jurisdiction of, 48, 75-77, 82, 83, 95, 124. 

oath of office of, 75. 

orders of, review of by judge, x63(R.27). 
what to be recit^ in, i62(R.23). 

qualification of, 74. 

records ot 18, 48, 81. 

reference of cases to, 56-58, 62, I55(R.Z2). 

removal of, 74. 

report of, what to embody, 48. 
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R«te«nce, of ba&krnptcy cues to referee, 56-58, 6a, Z55(R.Z9). 
equity caeet to master, 276. 
pepen filed after, x59(R.2o). 
Refttlarity, of crediton' meeting. 94, Z03. 

bankroptcj proceedings, eridence of, 61. 
Rela t iope, conjugal, knowledge acquired during lacred, 60. 
Rent, claim for, what will not be liquidated, xaa. 
lien for, waived by taking lecnrity, 133. 

effect of bankruptcy on, ziS, 199, 139. 133. 
over-due, when ejectment will not lie for, 6a. 
to accrue, not provable, zax, zaa. 
Replevin, will not lie to disposest trustee, 63, 140. 
Replication, to answer in equity suits, 973. 
Report, of maater in equity suits, 979. 

trustee as to his administration, 87. 
Residence, of persons adjudged bankrupts, 15, 73. 
Review, of bankruptcv proceedings, 66, 67, 75, 83, i63(R.97). 
Revival, of discharged debt, 52, 53. 
Revivor, bills of, 370. 
Revocatioii, of discharge, 50, 126. 
Roles, in bankruptcy. Supreme court to make, 73. 

accounts of marshal, z58(R.zo). 
relaree, i6a(R.a6|. 

amendments of , z55(R.ii). 

appeals, z68(R.36). 

appointment and removal of tmstas, Z56(R.Z3). 

arbitration, z66^R.33). 

compensation of clerks, referees and tmitess, z67(R.35)» 

conduct of proceedings, zsz(R.4). 

costs in contested adjudications, i66(R.34). 

docket, z5o(R.z). 

duties of referee, zs5(R.Z2). 
trustee, Z57(R.Z7). 

filizig of papers, z5o(R.a). 

forms, z69(R.38). 

frame of petitions, Z5z(R.5). 

general provisions, z69(R.37|. 

imprisoned debtor, z64(R.30). 

indemnity for e xpens es, z54{R.zo). 

notice to trustee of his appointment, Z57(R.z6). 

no official or general trustee to be appointed, Z56(R. Z4). 

opposition to discharge or composition, z66(R.3a). 

oroers of referee, i62(R.a3). 

papers filed after reference, z59(R.2o). 

payment of money on deposit, z64(R.a9). 

petition for discharge, z65(R.3z). 

petitions in different districts, z5a(R.6). 

priority of petitions, zs3(R.7). 

proceedings in partnership cases, Z53(R.8). 

process, z5i(R.3). 

proof of debts. z59(R.az). [z63(R.a8). 

redemption of property and compounding of claims, 

review by judge, z63(R.27). 

sale of property, i58(R.z8). 

schedules to involuntary bankruptcy, Z54(R.9). 

special meeting of creditors, z6a(R.a5). 
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RuIm, in bankruptcy — Continued. 

taking of testimony, x6i(R.22). 
transmission of proved claims to derk, x62(R.24). 
trustee not appointed in certain cases, X56(R. 15). 
equity, 257-282. 

when to be followed in bankruptcy proceedings, x69(R.37). 

s 

Sale, of property of bankrupt estate, 86, X03, 128, X33, 144, x58(R.x8). 
by creditors of property preferentially transfemd, 1x5. 
proceeds of, what belongs to estate, 135. 
Scandal, in bills in equity, 263. 
Bchedulea, amendment of, 36, 77, x55(R.xx). 
are not part of petition, 77. 
omission of assets from, 49, 70. 
referee should examine, 77. 
what to contain, 35, 36, 47. 

is not false swearing to, 60. 
when bankrupt must file, 35. 

creditors must file, 35, X54(R.9). 
referee must file. 78. 
Scope, of discharge, when determined, 49, 50. 

examination of bankrupt, 37, X03, xo8. 
Secrete, included in definition of "conceal," 13. 

Secured Creditor, what term includes, X3. « 

Security, exchanged, how affected in fraudulent transfer, X15. 
for money to carry on business, not a preference, ixo. 
held on debts provable and not provable, 120. 
by creditor, how value of determined, xox. 
taken for rent, waives lien of, 133. 
Seduction, right of action lor, does not vest in trustee, 143. 
SeisQxe, of bankrupt's property before adjudication, X38. 
Senrice, legal, to be rendered, property transferred to attorney for, xx6. 
of notices and orders, x5x(R.4). 

process in involuntary proceedings, 55, 56. 
equity suits, 259. 
Set-off; what allowed, 56, x 35-137. 
Shrinkage, in assets, when concealment presumed from, 70. 

ground for refusing discharge, 46. 
Slander, right of action for does not vest in trustee, 143. 
Solvency, averment of in petition, xo6. 

burden of proving is on bankrupt, 25, 26. 
defense of, 24, 25. 
Specifications, in opposition to discharge, 44. 47, 50. 103, i66(R.32). 
State Court, action of, when trustee bound by, 42. 

cannot enjoin filing petition in bankruptcy. 104. 

imprison bankrupt for failure to pay alimony, 39. 
interfere with distribution of bankrupt's assets, 127. 
punish for disobeying order of bankruptcy court. 38, 39. 
finding of facts by, binds bankruptcy court, 39. 
involuntary proceedings in, affect property within State only, 24. 
retains jurisdiction between trustee and adverse claimants, 63. 

in trespass and trover, 63, 64. 
State Lfaws, exemptions to be set apart according to, 33. 
existence of lien determined by, 130. 
insolvent, effect of bankruptcy law on; 9, xo, 146, 147. 
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States, cannot enact bankruptcy laws. lo. 

definition of, 13. 
Statistics, as to bankruptcy cases, 93. 
Statute, of limitation, 41, zo6. 
Stay, of proceedings, 40, 41, 66, 128, i52(R.6). 
Stenographer, referee may aotborize employment of, 77. 
Stock, corporation, lien for not impaired by bankruptcy. 132. 
Stockholder, bill in equity by, 281. 
Strangers, to bankruptcy proceedings, zy, 56, 57. 63. 
Subpcsna, in involuntary bankruptcy proceedings, 55, 56, 60, i5i(R.3). 
Subrogation, of assignee to rights of assignor. i6o(R.2i). 

surety to rights of creditor in claim, zoz. 
trustee to rights of bankrupt in pending suits. 42. 
Suits, by and against bankrupt. 40-42. 

trustee. 42, 43, 63. 64, 85, 145. 
receiver in bankruptcy, 143. 
solvent partners, when trustee should be party, 85. 
ejectment, when creditor cannot bring, 42 
on bonds of referee, trustee and depositories, 90. 
pending, when deemed, 55. 

costs in not taxable against trustee, 42. 
what actions would include, 42. 
Summons, clerk to issue, i5i(R.3). 
Surety, for bankrupt, not released by discharge. 45, 51. 

proof of claim by, xoi, z6o(R.2i). 
liability as, not a debt till obligation to pay arises, Z2Z. 
on bail bond, when may plead discharge. 5Z. 
replevin bond, when must pay, 53. 
trustee's bond, 90. 
released from joint obligation by discharge, 52. 
Surrender, of preference by petitioning creditor, zoy. 

required before claim allowed, zoo. 
property, voluntary, loses lien, Z29. 



Taxes, legality of determined by bankruptcy court, Z23. 
must be paid before dividends, Z22. 
what cannot be paid out of bankrupt estate, Z22. 
Territories, included in definition of "states," Z3. 
Testimony, in bankruptcy proceedings, taking of, z6z(R.22). 

equity suits, how taken, 273. 
de beniu esse^ 276. 
of bankrupt, 36. 37. 

wife against husband, 38. 
Time, computation of, 24, 25. 72, zz2. 

faiilure to appear within, is a default, 57. 
for appeal is jurisdictional. 67. 

when it begins to run, 66. 
filing involuntary petition, 23-25. 
pleading cannot be shortened, 56. 
when bankruptcy act takes effect, Z46. 
within which application for discbarge may be made. 46. 
claims must be proved. Z02. 
offenses to be punished, 72. 
preference is void, z z z , z z 2 . 



